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DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES

Amendnent and Conpil ati on of Chapter 3-122
Hawai i Adm nistrative Rul es

Cct ober 28, 2003

SUVVARY
§3-122-16 i s anended.
8§83-122-16.01 to 3-122-16.09 are added.
Subchapter 4.5 i s added.
8§83-122-16.30 and 3-122-16.31 are added.
§83-122-18 to 3-122-20 are repeal ed.
§3-122-21 is anended.
§83-122-22 to 3-122-29 are repeal ed.
§3-122-30 i s anended.
§3-122-31 i s anended.
83-122-32 is repeal ed.
§3-122-33 i s anended.
83-122-42 is repeal ed.
83-122-43 is anended.
§3-122-45.01 i s added.
83-122-46 is anended.
§83-122-48 to 3-122-50 are repeal ed.
§3-122-52 is anended.
§3-122-54 is anended.
883-122-55 and 3-122-56 are repeal ed.
83-122-57 is anended.



21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.

§3-122-60 i s added.

Subchapter 6.5 i s added.

883-122-61.05 to 3-122-61.08 are added.
83-122-64 is repeal ed.

8§83-122-69 and 70 are added.

§3-122-90 i s anended.

§3-122-112 i s anended.

83-122-117 is repeal ed.

§3-122-123 i s anended.

§83-122-136 to 3-122-138 are anended.

Chapter 122 is conpil ed.



DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES

Amendnent and Conpil ati on of Chapter 3-122
Hawai i Adm nistrative Rul es

Cct ober 28, 2003
1. Chapter 122 of Title 3, Hawaii Adm nistrative
Rul es, entitled "Source Sel ection and Contract
Formation (Interim" is amended and conpiled to
read as foll ows:
"HAWAI | ADM NI STRATI VE RULES
TI TLE 3
DEPARTVENT OF ACCOUNTI NG AND GENERAL SERVI CES
SUBTI TLE 11
PROCUREMENT PCLI CY BOARD
CHAPTER 122
SOURCE SELECTI ON AND CONTRACT FORMATI ON (I NTERI' M

Subchapter 1 Definitions
8§3-122-1 Definitions

Subchapter 2 General Provisions

83-122-2 Extension of tine for acceptance of
offer received in response to a
solicitation

§3-122-3 Extension of tinme on contracts

83-122-4 Multiple or alternate offers

83-122-5 Repeal ed

§3-122-6 Condi tioning offers upon other awards
not acceptabl e

8§3-122-7 Det erm nati on of contractual terns and
condi tions

§3-122-8 Purchase of itens separately from

construction contract
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§3-122-9

§3-122-9.01

§3-122-9. 02

Use of facsimles

Di scl osure of nanes of potenti al
of ferors

Request for information

Subchapter 3 Specifications

§3-122-10
§3-122-11
§3-122-12
§3-122-13
§3-122-14
§3-122-15

Pur pose

Aut hority to prepare specifications
Duties of the adm nistrator

Devel opnment of specifications
Exenpted itens

(Reserved)

Subchapter 4 Methods of Source Sel ection and

§3-122-16

§3-122- 16.
§3-122- 16.
§3-122- 16.
§3-122- 16.
§3-122- 16.
§3-122- 16.

§3-122- 16.
§3-122- 16.
§3-122- 16.

Subchapt er

§3-122- 16.
§3-122- 16.

§3-122-17
§3-122-18
§3-122-19
§3-122-20
§3-122-21
§3-122-22

30
31

CGeneral Qui dance

Met hods of source sel ection

Procurement doll ar threshol ds

Preparation tinme for offer

Public notice

Li st of potential offerors

Pre-bid or pre-proposal conference

Anendnment and clarification to
solicitation

Pre- openi ng nodification or w thdrawal

of offer

Late offer, late withdrawal,
nmodi fi cati on

Cancel |l ation of solicitation and
rejection of offer

.5 Source Selection for Federal

Pur pose

Exception; request for interest
Subchapter 5 Conpetitive Seal ed Bi ddi ng

Pur pose

REPEALED [ R 11/15/03 ]

REPEALED [ R 11/15/03 ]

REPEALED [ R 11/15/03 ]

Preparing a conpetitive sealed bid

REPEALED [ R 11/15/03 ]
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§3-122-23
§3-122-24
§3-122-25
§3-122- 26
§3-122-27
§3-122-28
§3-122-29
§3-122-30
§3-122-31
§3-122-32
§3-122-33
§3-122-34
§3-122-35

§83-122-36 to

REPEALED [ R 11/ 15/ 03
REPEALED [ R 11/ 15/ 03
REPEALED [ R 11/ 15/ 03
REPEALED [ R 11/ 15/ 03
REPEALED [ R 11/ 15/ 03
REPEALED [ R 11/ 15/ 03
REPEALED [ R 11/ 15/ 03

Recei pt, opening, and recording of bids

M st akes in bids

REPEALED [ R 11/15/03 ]

Bi d eval uation and award

Low tie bids

Wai ver to conpetitive seal ed bidding
process

3-122-40 (Reserved)

Subchapter 6 Conpetitive Seal ed Proposals

§3-122-41
§3-122-42
§3-122-43

§3-122-44
§3-122-45

§3-122-45.

§3-122-46
83-122-47
§3-122-48
§3-122-49
§3-122-50
§3-122-51
§3-122-52
§3-122-53
§3-122-54
§3-122-55
§3-122-56
§3-122-57
§3-122-58
§3-122-59

§3-122-60
§3-122-61

01

Pur pose

REPEALED [ R 11/15/03 ]

When conpetitive seal ed bidding is not
practicabl e or advant ageous

Repeal ed

Det er m nati ons

Eval uation Comm ttee

Preparing a request for proposals

Repeal ed

REPEALED [ R 11/15/03 ]
REPEALED [ R 11/15/03 ]
REPEALED [ R 11/15/03 ]

Recei pt and registration of proposals
Eval uati on of proposals
Di scussions with offerors

Best and final offers
REPEALED [ R 11/15/03 ]
REPEALED [ R 11/15/03 ]

Awar d of contract

Publ i c inspection

Wai ver to conpetitive seal ed proposal
process

Debri efing

(Reserved)

Subchapter 6.5 Milti-Step Conpetitive Seal ed

§3-122-61.

05

Bi ddi ng

Pur pose
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§3-122-61. 06

§3-122-61. 07
§3-122-61. 08

Subchapter 7 Procurenent of Professional

§3-122-62
§3-122-63
§3-122-64
§3-122-65
§3-122-66

§3-122-67
§3-122-68
§3-122-69
§3-122-70

Preparing a nmulti-step invitation for

bi ds
Phase on

e

Phase two

Repeal ed
Gener al

REPEALED [ R

Repeal ed

provi si ons

Servi ces

11/ 15/ 03 ]

Wai ver to requirenent for procurenent of

pr of essi onal

Smal |
Repeal ed

services
pur chases of professional

servi ces

Revi ew and sel ection commttees

Debri ef i

8§83-122-71 to 3-122-72

Subchapter 8 Smal |

§3-122-73
8§3-122-74
8§3-122-75
8§3-122-76
83-122-77

§83-122-78 to

Definiti
Gener al

Goods and servi ces,

Repeal ed

ng

(Reserved)

ons
provi si ons

Procurenent file

3-122-80

(Reserved)

Pur chases

and construction

Subchapter 9 Sol e Source Procurenent

§3-122-81
§3-122-82
§3-122-83
§3-122-84

§83-122-85 to

Subchapt er

§3-122-88
§3-122-89
§3-122-90
§3-122-91

8§83-122-92 to

Gener al

provi si ons

Sol e source approval s and anendnents

Repeal ed
Repeal ed
3-122-87

(Reserved)

10 Energency Procurenent

Gener al

Repeal ed
Pr ocedur
Repeal ed
3-122-94

provi si ons

es

(Reserved)
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Subchapt er

§3-122-95

§3-122-96
§3-122-97
§3-122-98

§83-122-99 to

Subchapt er

§3-122-102

§3-122-103
§3-122-104

11 Cancellation of Solicitations and
Rej ection of Ofers

Cancel |l ation of solicitation and
rejection of offer

Cancel l ation of solicitation

Rej ection of offer

Di sposition of offers

3-122-101 (Reserved)

12 Contract Not Binding Unl ess Funds
Avai | abl e

Contract not binding unless funds
avai | abl e

Repeal ed

Repeal ed

883-122-105 to 3-122-107 (Reserved)

Subchapt er

§3-122-108

§3-122-109
§3-122-110
§3-122-111
§3-122-112

13 Responsibility of Bidders and
Oferors

Qualification of offeror or prospective
of feror

Questionnaire

Repeal ed

Notice of intent to offer

Responsi bility of offerors

883-122-113 to 3-122-115 (Reserved)

Subchapt er

§3-122-116
§3-122- 117

14 Prequalification of Suppliers

Conditions for prequalification of
suppliers

REPEALED [ R 11/ 15/ 03 ]

§83-122-118 to 3-122-120 (Reserved)

Subchapt er

§3-122-121
§3-122-122
§3-122-123
§3-122-124

§3-122-125

15 Cost or Pricing Data

Scope and application

Cost or pricing data defined

Requi rement for cost or pricing data

Exceptions to the requirenent for cost
or pricing data

Subm ssion of cost or pricing data and
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certification

§3-122-126 Certificate of current cost or pricing
dat a

8§3-122-127 Def ective cost or pricing data

8§3-122-128 Cost anal ysi s techni ques

8§3-122-129 Price anal ysis techni ques

8§3-122-130 Eval uation of cost or pricing data

§83-122-131 to 3-122-132 (Reserved)

Subchapter 16 Types of Contracts

§3-122-133 Restrictive or prohibitive use of
certain types of contracts

83-122-134 Sel ection of contract types

83-122-135 Types of contracts

8§3-122-136 Fi xed-price contract

8§3-122-137 Cost - rei mbur senent contract

8§3-122-138 Cost-incentive contract

§3-122-139 Performance incentive contract

83-122- 140 Time and materials contract

§3-122- 141 Labor hour contract

8§3-122- 142 Definite quantity contract

8§3-122- 143 I ndefinite quantity contract

8§3-122- 144 | ncrenmental award contract

8§3-122- 145 Mul tiple award contract

83-122- 146 Geographic or regional award contract

8§3-122- 147 Lease contract

83-122- 148 I nstal | mrent purchase paynent contract

§3-122- 149 Multi-term contract

883-122-150 to 3-122-154 (Reserved)

Subchapter 17 Approval of Accounting System
§3-122- 155 Repeal ed
883-122-156 to 3-122-165 Repeal ed

Subchapter 18 R ght to I nspect Plant

83-122-166 | nspection of plant or site

83-122-167 Access to plant or place of business

83-122-168 | nspection and testing of goods and
servi ces

83-122-169 Conduct of inspections

83-122-170 | nspection of construction projects

8§83-122-171 to 3-122-174 (Reserved)
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Subchapt er

§3-122-175
§3-122-176
§3-122-177
§3-122-178
§3-122-179
§3-122-180
§3-122-181
§3-122-182

19 Right to Audit Records

Statutory authority to audit

Audi tors' audit reports

Cost or pricing data audit

Cost or pricing data audit report
Contract audit

Contract audit report

Ret enti on of books and records
Sanctions for |ack of cooperation

883-122-183 to 3-122-185 (Reserved)

Subchapter 20 Finality of Determ nations

§3-122-186

Repeal ed

883-122-187 to 3-122-190 Repeal ed

Subbchapter 21 Reporting of Anticompetitive

§3-122-191
§3-122-192
§3-122-193
§3-122-194
§3-122-195
§3-122-196

Practices

Anticonpetitive practices

| ndependent price determnation

Det ection of anticonpetitive practices

| denti cal bidding and price fixing

O her anticonpetitive practices

Reporting suspected anticonpetitive
practices

883-122-197 to 3-122-200 (Reserved)

Subchapter 22 Retention of Procurenent Records

§3-122- 201

Retention of procurenent records

§83-122-202 to 3-122-210 (Reserved)

Subchapter 23 Record of Procurenent Actions

§3-122-211

Repeal ed

§83-122-212 to 3-122-220 Repeal ed

Subchapter 24 Bid Security, Contract Performance

and Payment Bonds
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§3-122-1

§3-122-221 Gener al
83-122-222 Acceptable bid security, contract
per formance and paynent bonds
§3-122-223 Bid security
83-122-224 Contract performance and paynent bonds
83-122-225 Reduction of contract perfornmance and
paynment bond anounts
§3-122-226 Repeal ed
83-122-227 Paynment cl ai ns agai nst the bond
§3-122-228 Bond forns

§83-122-229 to 3-122-240 (Reserved)

Subchapter 25 Fiscal Responsibility

83-122-241 Fi scal responsibility
§3-122- 242 (Reserved)

SUBCHAPTER 1
DEFI NI TI ONS

83-122-1 Definitions. Definitions are in section
103D- 104, HRS. The follow ng definitions are al so
applicable to ternms used in this chapter:

"Alternative procurenment nethod" nmeans a
procurenent nethod used due to a waiver fromthe
conpetitive seal ed bids or proposals process when one
or no responsive, responsible offer is received.

"Awar d" nmeans the witten notification of the
state's accceptance of a bid or proposal, or the
presentation of a contract to the selected offeror.

"Best val ue" neans the nost advant ageous offer
determ ned by eval uating and conparing all rel evant
criteria in addition to price so that the offer neeting
t he overall conbination that best serves the State is
selected. These criteria may include, in addition to
others, the total cost of ownership, performance
hi story of the vendor, quality of goods, services, or
construction, delivery, and proposed technical
per f or mance.

"Bid sanpl e" neans a sanple to be furnished by a
bi dder to show the characteristics of the item offered
in the bid.

"Brand nanme specification"” neans a specification
l[imted to one or nore itens by manufacturers' nanes or
cat al ogue nunbers, comonly referred to as a
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restrictive specification.

"Brand name or equal specification” neans a
speci fication which uses one or nore manufacturer's
names or catal ogue nunbers to describe the standard of
quality, performance, and other characteristics needed
to neet requirenents, and which provides for the
subm ssi on of equival ent products.

"Capability" means capability at the tinme of award
of contract.

"Chief financial officer” means, dependi ng upon
t he purchasi ng agency, either the conptroller, a
county's director of finance, or the respective chief
financial officers of the departnent of education, the
judiciary, or the |legislative branches of the State or
county.

"Contract adm nistrator” neans the person
designated to nanage the various facets of contracts to
ensure the contractor’s total performance is in
accordance with the contractual comm tnents and
obligations to the purchasing agency are fulfilled.

"Contract price" nmeans the anount designated on
the face of the contract for the performance of the
wor k including all owances for extras; if any.

"Descriptive literature” neans information
avai lable in the ordinary course of business which
shows the characteristics, construction, or operation
of an item which enables the State to consider whether
the itemneets its needs.

"Design specifications” nmeans the di nensional and
ot her physical requirenments of the item being
pur chased, how a product is to be fabricated or
construct ed.

"Di scussi on" neans an exchange of information to
pronot e understandi ng of a state agency’s requirenents
and offeror’s proposal and to facilitate arriving at a
contract that will be the best value to the state.

Di scussions are not perm ssible in conpetitive seal ed
bi ddi ng, except to the extent perm ssible in the first
phase of nulti-step sealed bidding to determ ne the
acceptability of technical offers.

"Openi ng" neans the date set for opening of bids,
recei pt of unpriced technical offers in nulti-step
seal ed bi dding, or receipt of proposals in conpetitive
seal ed proposal s.

"Performance specifications"” nmeans the functional
or performance requirenents of the item what a product

does and how wel |l it perforns.
"Practicabl e" and "Advant ageous" shall be given
ordinary dictionary neanings. "Practicable" nmeans what
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§3-122-1

may be acconplished or put into practical application.
"Advant ageous” neans a judgnental assessnent of what is
inthe State's best interest. The use of conpetitive
seal ed bidding may be practicable, that is, reasonably
possi bl e, but not necessarily advantageous, that is, in
the State's best interest.

"Qualified products list" nmeans an approved |i st
of goods, services, or construction itens described by
nodel or catal ogue nunbers, which, prior to conpetitive
solicitation, the State has determned will neet the
appl i cabl e specification requirenent.

"Quotation" neans a statenent of price, terns of
sal e, and description of goods, services, or
construction offered by a prospective seller to a
prospective purchaser, usually for purchases pursuant
to section 103D 305, HRS

"Request for information" nmeans a request
soliciting information to obtain recommendati ons from
suppliers for a procurenment that cannot be described in
sufficient detail to prepare a solicitation.

"Standard commercial product” neans a product or
material, in the normal course of business, is
customarily maintained in stock or readily avail abl e by
a manufacturer, distributor, or dealer for the
mar keting of the product. [Eff 12/15/95; am and conp
11/17/97; am and conp 7/25/02; conp 11/ 15/ 03
(Auth: HRS 8103D-202) (Inp: HRS 88103D 104, 103D 202)

SUBCHAPTER 2
GENERAL PROVI SI ONS

83-122-2 Extension of tine for acceptance of
offer received in response to a solicitation. After
opening offers, the procurenent officer may request
offerors to extend the tine during which the State nmay
accept their offers, as stated in the terns and
conditions of the solicitation, provided that, wth
regard to conpetitive sealed bids, no other change is
permtted. The reasons for requesting the extension
shal | be docunmented. [Eff 12/15/95; conmp 11/17/97;
conp 7/25/02; conp 11/ 15/ 03 ] (Auth: HRS 8103D
202) (Imp:  HRS 8§103D 202)

8§3-122-3 Extension of tinme on contracts. (a) |If
a contract has exhausted its provision for extension(s)
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of time of performance, or if the contract does not

i nclude a provision for extension(s) of tinme of
performance, the contract may be extended upon approval
of the chief procurenent officer, provided:

(1) The period of each extension is for one
hundred ei ghty cal endar days or |ess;

(2) The procurenent officer makes a witten
determnation that it is not practical to
award anot her contract at the tine of the
expiration of the contract for reasons to
i nclude but not be limted to the foll ow ng:
(A A new contract cannot be executed by the

time the contract expires; or
(B) The need for the good or service is
short term

(3) Al parties agree to the extension of tine of
per formance; and

(4) The price(s) or conditions of the contract
remain the same as the original contract, or
as anmended per the contract; or if not the
same or as anended, they are fair and
reasonabl e.

(b) If paragraph (2) of subsection (a) is net,
but paragraph (3) or (4) of subsection (a) or both are
not met and the procurenent officer determnes in
witing that the need for the good or service
continues, provided subchapters 8, 9, and 10 do not
apply, the chief procurenent officer, may upon request
in witing, approve an alternative procurenent nethod,
including but not limted to direct negotiations with a
party other than the contractor, subject to the maxi mum
one hundred ei ghty cal endar day contract peri od.

(c) This section shall not apply to adjustnents
in performance tinme under chapter 3-125. [Eff
12/ 15/ 95; am and conp 11/17/97; conp 7/25/02; conp
11/ 15/ 03 ] (Auth: HRS 8103D- 202) (Inp: HRS
8103D- 202)

83-122-4 Miltiple or alternate offers. (a)
Unl ess specifically provided for in the solicitation,
multiple or alternate offers shall not be accepted and
all such offers shall be rejected

(b) If nmultiple or alternate offers are all owed
the solicitation shall specify their treatnment. [Eff
12/ 15/ 95; conp 11/17/97; am and conp 7/25/02;
conp 11/15/03 ] (Auth: HRS 8103D- 202) (Inp: HRS
8§103D- 202)
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§3-122-5

§3-122-5 REPEALED. [R 7/ 25/ 02]

83-122-6 Conditioning offers upon other contracts

not acceptable. Any offer which is conditioned upon
recei ving contract other than as provided for in the
solicitation shall be deemed nonresponsive and not
acceptable. [Eff 12/15/95; conp 11/17/997; am and conp
7/ 25/02; comp  11/15/03 ] (Auth: HRS 8103D 202)
(I'mp: HRS 8103D- 202)

8§3-122-7 Determnation of contractual terns and
conditions. The chief procurenent officer or the head
of a purchasing agency is authorized to determ ne the
contractual provisions, terns, and conditions of
solicitations and contracts, provided the provisions,
terns, and conditions are not contrary to statutory or
chapter 91 adm nistrative rule requirenments governing
the procurement. [Eff 12/15/95; conp 11/17/97; conp
7/ 25/ 02; conp 11/15/03 ] (Auth: HRS §103D 202)
(I'mp:  HRS 8103D 202)

83-122-8 Purchase of itens separately from
construction contract. The chief procurenent officer
or the head of a purchasing agency is authorized to
determ ne whether a good itemor group of good itens
shall be included as part of, or procured separately
from any contract for construction. [Eff 12/15/95;
conp 11/17/97; conp 7/25/02; conmp 11/15/03 ]
(Auth: HRS 8103D-202) (Inp: HRS 8§103D 202)

83-122-9 Use of facsimiles. (a) Copies of
docunents transmtted by vendors via facsimle nmachine
shall be limted to the notice of intention to offer
the offer; and nodifications or withdrawal of offers,
pursuant to subsections (b) and (c).

(b) Notices of intention to submt an offer and
nodi fications or withdrawal of an offer may be by
facsim|le machi ne pursuant to sections 3-122-108 and 3-
122- 28, respectively.

(c) An offer transmtted via facsimle machine
shal | be acceptable only when specifically allowed in
the invitation for bids or request for proposals,
provi ded:

(1) The facsimle offer is received in hand at
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t he designated office by the tinme and date
set for receipt of offers; and

(2) The facsimle offer contains:

(A) The identification nunber of the
invitation for bids or request for
proposal s;

(B) The item

(© The quantity;

(D) The price for the offer;

E) Al pages of the offer requiring an
original signature;

(F) The bid bond, if required; and

(G A signed statenent that the offeror
agrees to all the ternms, conditions, and
provi sions of the invitation for bids or
request for proposals.

(d) If the facsimle offer is the | owest
responsive bid, the bidder nust submt the conplete
original offer, with the original bid bond, if
required, so that it is received within two working
days fromthe tinme and date set for receipt of offers.
If the bidder fails or refuses to conmply with this
requi renment, the procurenment officer has the option to
ei ther accept the offer based upon the facsinmle
proposal, or reject the offer. [Eff 12/15/95; am and
conp 11/17/97; conp 7/25/02; conp 11/ 15/ 03 ]
(Auth: HRS 88103D 202, 103D 303, 103D-310) (lnmp: HRS
88103D- 302, 103D- 303, 103D 310)

83-122-9.01 Disclosure of information. (a) A
pur chasi ng agency is not required to disclose
information identifying the nunber or the organization
or persons that obtained a solicitation; or attended a
pre-offeror’s conference; or submtted a notice of
intent to offer or an offer itself; or an award until:

(1) The purchase order is issued, in the case of

smal | purchase requests for quotations;

(2) The deadline for receipt and openi ng of bids,

in the case of invitations for bids; and

(3) After the contract has been awarded in the

case of requests for proposals.

(b) In the case of procurenent of professiona
services, the information specified in section 3-122-
63(c) shall be nmade public after the award. [Eff and
conp 11/17/97; am and conp 7/25/02; am 7/3/03; conp

11/ 15/ 03 ] (Auth: HRS 8103D-202) (Inp: HRS
8§8103D- 202, 103D 304)
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§3-122-9. 02

83-122-9.02 Request for information. Wen it is
considered inpractical to initially prepare a
definitive purchase description or when di scussions
wi th vendors are not productive, the procurenent
officer may, prior to issuing a conpetitive sealed bid
or proposal, issue a request for information which
shal | include, but not be limted to:

(1) The objective of the procurenent;

(2) That the response is to provide the
pur chasi ng agency wi th recomendati ons that
will serve to acconplish the work required by
t he procurenent;

(3) That the purchasing agency reserves the right
to incorporate in a solicitation, if issued,
any recomrendati ons presented in the response
to the request for information; and

(4) That neither the purchasing agency nor the
suppl i er respondi ng has any obligation under
the request for information. [Eff and conp
11/17/97; am and conp 7/25/02; conp
11/ 15/ 03 ] (Auth: HRS 8103D-202) (I np:
HRS §8103D- 302, 103D- 303)

SUBCHAPTER 3
SPECI FI CATI ONS

83-122-10 Purpose. A specification is the basis
for procuring a good, service, or construction item
adequate and suitable for the State's needs in a cost
effective manner. Purchasing agencies shall seek to
procure standard commercial products, if practicabl e,
and obtain the nost advantageous prices. Al
speci fications shall seek to pronote overal
conpetition, shall not be unduly restrictive, and
provide a fair and equal opportunity for every supplier
that is able to neet the State's needs. In devel oping
speci fications, unique requirenents should be avoi ded.
[ Eff 12/ 15/95; conp 11/17/97; conp 7/25/02;
conp 11/15/03 ] (Auth: HRS 88103D- 202, 103D-401)
(I'mp:  HRS 88103D 401, 103D 405)

83-122-11 Authority to prepare specifications.
(a) The chief procurenent officer, with the assistance
of the using agency, shall prepare and approve
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speci fications, and may del egate, in witing, to

pur chasi ng or using agencies the authority to prepare
and use its own specifications, provided the del egation
may be revoked by the chief procurenment officer

(1) The witten delegation shall include a

determ nati on made by the chief procurenent
officer that there will be no substanti al
conflict of interest involved and it is
otherwi se in the best interest of the State.

(2) Using agencies delegated the authority to

prepare specifications may use any of the
speci fications defined herein.

(b) If a specification for general or commobn use
itemor a qualified products |list exists for an itemto
be procured under subchapter 8, for small purchases, it
shal |l be used. |If no specification exists, purchasing
agenci es are hereby granted the authority to prepare
specifications for use in such purchases.

(c) In an energency under subchapter 10, any
necessary specifications may be utilized by the
pur chasi ng agency without regard to the provisions of
this subchapter. [Eff 12/15/95; conp 11/17/97; conp
7/ 25/ 02; conmp 11/15/03 ] (Auth: HRS 88103D 202,
103D-401) (Inp: HRS 88103D 401, 103D 402)

8§3-122-12 Duties of the admnistrator. (a) The
adm ni strator of the state procurenent office shal
serve as the central procurenent officer to coordinate,
gui de, and distribute specifications used by purchasing
agenci es, including specifications on recycled
products. This effort will allow for the use of
standard specifications by purchasing agencies on
purchases for common or general use itens or standard
commer ci al products.
(b) The adm nistrator of the state procurenent
of fice shall review and establish purchase
specifications to guide state and county purchasing
agencies in the procurenent of recycled products.
(1) The specifications shall:
Be consistent with applicable current
federal specification standards on
recycl ed products incorporated in
Presidential Executive Orders No. 12873,
dated Cctober 20, 1993, and any
subsequent anmendnents to that order;
(B) Include m ni mum standards of recovered
mat eri al and postconsuner content; and
(C© Ensure, to the maxi mum extent
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(2)

(3)

econom cal ly feasible, the purchase of

materials which may be recycled or

reused when di scarded and avoid the

pur chase of products deened

envi ronmental | y har nf ul
The admi nistrator shall periodically review
its specifications to determ ne whet her
di scrim nati on agai nst procured goods with
recycl ed content exists and shall revise
t hese specifications to elimnate any
di scrim nation.
Pur chase specifications shall include, but
not be limted to, office paper, printed
mat eri al, paper products, paper, gl ass-by-
products, plastic products, nmulch and soil
amendnents, tires, batteries, oil, paving
mat eri al s and base, subbase, and pervi ous
backfill materials. Paving materials to be
consi dered shall include, but are not limted
to, asphalt, tires, crushed concrete for
base, subbase, and paving materials. The
standards and specifications shall provide
for the use of recycled materials and shal
not reduce the quality standards for any
product or construction. [Eff 12/15/95; conp
11/17/97; conp 7/25/02; conp 11/15/03 ]
Auth: HRS 88103D- 202, 103D-401) (lnmp: HRS
8103D- 401)

§3-122-13 Devel opnent of specifications. (a) A
speci fication should provide for the foll ow ng:

(4)

(b)
fol | ow ng,

| dentify m nimumrequirenents;
Al l ow for conpetition;

Li st reproduci ble test nmethods to be used in
testing for conpliance with specifications;
and

Provide for an equitable award at the best
val ue.
Types of specifications include the

and may be used in conbi nati on when

developlng t he specification:

(1

(2)

Desi gn specification sets the requirenents
for the product, detailing the
characteristics that the item nust possess,
how the itemis to be manufactured;

Per f ormance specifications describes the
capabilities that the product nust neet, use
of test or criteria are devel oped to neasure
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the items ability to performas required;

(3) Brand name specification comonly referred to
as restrictive specifications, may be used
upon approval of the chief procurenent
of ficer after the purchasing agency nakes a
witten determ nation that only the
identified brand nane itemw || satisfy the
state's needs, and it is not practicable to
use a less restrictive specification,
provi ded that procurenents pursuant to
section 103D 305, HRS, do not require
approval ;

(4) Brand nanme or equal specification cites one
or nore brand nanes, nodel nunbers, or other
designations that identify the specific
products as having the characteristics of the
item desired; and

(5) Qualified or pre-approved products list is a
list of goods, services, or construction
itens, which, prior to the opening of the
conpetitive solicitation, are exam ned,
tested, and determ ned to neet the applicable
speci fication requirenents.

(c) To the extent practicable, the State nmay
procure standard commerci al products using accepted
commerci al specifications. Specifications shal
enphasi ze functional or performance criteria which do
not discrimnate against the use of recycled materi al s.

(d) The using agency shall submt advice and
assistance in the devel opnent of specifications or
pl ans pursuant to a request fromthe purchasing
of ficer.

(e) A contractor paid for services to devel op or
prepare specifications or work statenments shall be
precluded fromsubmtting an offer or receiving a
contract for that particular solicitation.

(f) Specifications prepared by architects,
engi neers, consultants and others for public contracts,
shall seek to pronote overall econony for the purposes
i nt ended and encourage conpetition in satisfying the
State's needs and shall not be unduly restrictive.

[ Eff 12/15/95; am and conp 11/17/97; am and conp

7/ 25/ 02; conmp 11/15/03 ] (Auth: HRS 88103D 202,
103D-401) (Inp: HRS 88103D 401, 103D 404, 103D 405,
103D- 406)

83-122-14 Exenpted itenms. Purchasing agencies
are granted the authority to prepare specifications for
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goods, services, and construction procured under
sections 103D 102 and 103D 304, HRS. [Eff 12/15/95;
conp 11/17/97; conp 7/25/02; conmp 11/15/03 ]
(Auth: HRS 88103D 202, 103D-403) (Inmp: HRS 88103D
102, 103D 304, 103D 403)

83-122-15 (Reserved).

SUBCHAPTER 4
METHODS OF SOURCE SELECTI ON AND GENERAL GUI DANCE

§3-122-16 Methods of source selection. Unless
aut horized by law, all contracts shall be awarded by
conpetitive seal ed bidding pursuant to subchapters 5
and 6.5, except as provided in:

(1) Subchapter 4.5 — Source selection for federal
grants;
(2) Subchapter 6 - Conpetitive seal ed proposals;
(3) Subchapter 7 - Professional services
procur enent ;
(4) Subchapter 8 - Small purchases;
(5) Subchapter 9 - Sol e source procurenents; and
(6) Subchapter 10 - Enmergency procurenents. [Eff

12/ 15/95; conp 11/17/97; conp 7/25/02; am and
conp 11/15/03 ] (Auth: HRS 8103D 202)
(I'mp:  HRS 8103D 301)

8§3-122-16.01 Procurenent dollar thresholds.
Procurenents exceeding the threshold of section 103D
305, HRS, shall be made pursuant to subchapters 5, 6,
6.5 7, 9, and 10. [Eff 11/15/03 ] (Auth: HRS
8§103D-202) (Inp: HRS §103D 305)

83-122-16.02 Preparation tine for offer. (a)
The mninmumtime period between the date of the | ast
public notice of the solicitation and the date set for
recei pt of offers, except as provided by subsection (b)
for construction, including design-build projects,
shall be as foll ows:
(1) For a single-step invitation for bids
pursuant to subchapter 5, ten cal endar days;
(2) For conpetitive seal ed proposals pursuant to
subchapter 6, thirty cal endar days, unless
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the procurenent officer makes a witten
determ nation that a shorter time wll
provi de for adequate conpetition; and

(3) For nmulti-step invitation for bids pursuant

to subchapter 6.5, fifteen cal endar days for
t he phase one unpriced technical proposal,
unl ess the procurenent officer nakes a
witten determ nation that a shorter tine

wi |l provided for adequate conpetition; and
ten cal endar days for the phase two priced
bi d.

(b) For construction, including design-build
projects, a mninumof fifteen cal endar days shall be
provi ded between the date of the pre-bid conference
pursuant to section 3-122-16.04(b) and the date set for
recei pt of offers. [Ef 11/15/03 ] (Auth: HRS
88103D- 202, 103D-302) (Inmp: HRS 8§103D 302)

83-122-16.03 Public notice. (a) Public notice
of the solicitation pursuant to subchapters 4.5, 5, 6,
6.5, or 7 shall be made for the purpose of securing
conpetition.

(b) The public notice of the solicitation
pursuant to subchapter 4.5, 5, 6, and 6.5 shall include
the follow ng information:

(1) A brief description of the good, service, or
construction desired; or for solicitations
seeking providers for federal grant
contracts, the title of the grant application
or funding source and a brief description of
t he servi ces being sought.

(2) Were and when the solicitation will be
avai |l abl e and a phone nunber or e-nail
address where interested parties may request
a copy;

(3) How long the solicitation will be avail abl e,
i.e., the deadline for the responses to the
solicitation;

(4) OQher appropriate information, e.g., a notice
of intention to offer pursuant to section 3-
122-111 or the tine, date, and |ocation of
the pre-bid or pre-proposal conference;

(5) For request for interest pursuant to section
3-122-16.31, a statenment that the purpose of
the request is to select a provider or
providers for federal grants; and

(6) For a multi-step invitation for bids pursuant
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to subchapter 6.5, a general statenent that
the bid is nmulti-step and the due date(s) of
t he unpriced technical offer and priced
offer.

A copy of the solicitation shall be nmade avail abl e for
public inspection and pick up at the office of the
procurenment officer issuing the solicitation.

(c)

Public notice for professional services

pursuant to section 103D 304, HRS, and subchapter 7
shall invite persons to subnmt statenents of
qualifications that may include but not be limted to:

(1)

(2)
(3)
(4)

(5)

The nane of the firmor person, the principal
pl ace of business, and |ocation of all of its
of fices;

The age of the firmand its average nunber of
enpl oyees over the past years;

The education, training, and qualifications
of key nmenmbers of the firm

The nanes and phone nunbers of up to five
clients who may be contacted, including at

| east two for whom services were rendered
during the preceding year; and

Any pronotional or descriptive literature
which the firmdesires to submt.

Firms or persons may anend statenments of qualifications
at any time by filing a new statenent and shal

i mredi ately informthe head of the purchasing agency of
any change in their subm ssion that woul d disqualify
the firmor person frombeing considered for a contract

awar d.
(d)

(c) shall
(1)

(2)

The public notice under subsections (b) and
be publicized as foll ows:

At a mninmm statew de and countyw de public
noti ces shall be publicized on a purchasing
agency or provider internet site.

Optionally, and in addition to paragraph (1),
the follow ng may be used:

(A) Newspaper publication:

(1) For statewi de publication, a daily
or weekly publication of statew de
circulation; or separate daily or
weekl y publications whose conbi ned
circulation is statew de.

(1i) For countyw de publication, a daily
or weekly publication in the
pertinent county.

(B) Notice by mail or facsimle transm ssion
to persons on any applicabl e bidders
mailing list, if any.
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(© Any other nmethod the procurenment officer
deens effective for publicizing the
solicitation. [Eff 11/15/03 ]
(Auth: HRS 88103D 202, 103D 302) (I np:

HRS §103D- 302)

8§3-122-16.04 List of potential offerors. (a) A
list may be conpiled to provide the procurenment officer
wi th the nanes of businesses that may be interested in
conpeting for various types of contracts.

(b) Unless otherw se provided, inclusion of the
name of a business is discretionary and does not
i ndi cate whether the business is responsible in respect
to a particular procurenent or otherw se capabl e of
successfully perform ng a contract; nor does it
guarantee notification of each solicitation.

(c) Businesses that fail to respond to
solicitations or notices of availability nay be renoved
fromthe |ist.

(d) Nanes and addresses on the list shall be
avai |l abl e for public inspection. [Ef 11/15/03
(Auth: HRS 88103D 202, 103D-302) (Inmp: HRS 8§103D 302)

8§3-122-16.05 Pre-bid or pre-proposal conference.
(a) The purpose of a pre-bid or pre-proposal
conference is to explain the procurenent requirenents
and allow potential offerors to ask questi ons.

(1) An agency nmay hold a pre-bid or pre-proposal
conference and require or not require
attendance by all prospective bidders as a
condition for submtting an offer for
solicitations that have special or unusual
requirenents, e.g., requiring physical
i nspecti on.

(2) For construction, including design-build
projects, pursuant to Act 52, section 2, SLH
2003, an agency shall hold a pre-bid or pre-
proposal conference and invite all interested
parties to attend.

(b) If conference attendance is nmandatory for

subm ssion of an offer, the requirenent:

(1) Shall be stated in the public notice issued
pursuant to section 3-122-16.02; and

(2) Promnently in the solicitation or if the
decision to hold a mandatory pre-bid or pre-
proposal conference is nade after the
i ssuance of the solicitation, the mandatory
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requi renent shall be announced in an
addendum

(c) A pre-bid or pre-proposal conference shall be
announced to all prospective offerors in the public
notice issued pursuant to section 3-122-16.02 and in
the solicitation, or if the decision to hold a pre-bid
or pre-proposal conference is nmade after the issuance
of the solicitation, the conference shall be announced
in an addendum

(d) The conference should be held I ong enough
after the solicitation has been issued to allow
offerors to becone famliar with the solicitation, but
sufficiently before the deadline for receipt of offers
to allow consideration of the conference results in
preparing their offers.

(e) Unless a change is made by witten addendum
as provided in section 3-122-16.05, nothing stated at
the pre-bid or pre-proposal conference shall change the
solicitation.

(f) A sunmary of the conference, in addition to
any changes to the solicitation, shall be issued by
addendum and shall be supplied sufficiently before the
deadline for receipt of offers to allow consideration
of the summary results and changes to all those
prospective offerors known to have received a
solicitation. [Eff 11/15/03 ] (Auth: HRS 8103D
202, SLH 2003, Act 52, 82) (Inmp: HRS §103D 302, SLH
2003, Act 52, 82)

§3-122-16.06 Anmendnent and clarification to
solicitation. (a) An addendum shall be issued for
amendnents and clarifications to a solicitation prior
to submi ssion of offers, except as provided in
subsection (f).

(1) Anmendnents include any material changes to
the solicitation as in quantity, purchase
descriptions, delivery schedul es, scope of
wor k, and openi ng dates. The addendum shal
reference the portions of the solicitation it
amends and detail the amendnents.

(2) Cdarifications include pre-bid or pre-
proposal conmuni cations other than
amendnent s.

Addenda shall be used to:

Correct m nor defects or anbiguities;

Furnish to other offerors information given
to one offeror if the information will assist
the other offerors in submtting offers or if

A~~~
N, T
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the lack of the information would prejudice
the other offerors; and
(3) Provide any other information or
clarification to the solicitation that wll
result in fair conpetition
(c) Addenda may require that offeror acknow edge
recei pt of the addendum i ssued.
(d) Addenda shall be issued to all prospective
of ferors known to have received a solicitation, or if
i ssued after the deadline for subm ssion of notice of
intention to offer, to those persons who have subm tted
such noti ce.
(e) Addenda for
(1) Amendnments shall be distributed within a
reasonable tinme to all ow prospective offerors
to consider themin preparing their offers;
however, if the tine and date set for receipt
of bids will not permt adequate tinme for
preparation, the time shall be increased to
the extent possible in the addendumor, if
necessary, by facsimle or tel ephone and
confirmed in the addendum
(2) darifications nmay be issued anytinme up to
t he schedul ed deadline for receipt of offers.
(f) After subm ssion of proposals, amendnents may
be made by addenda for solicitations pursuant to
subchapters 6 and 6.5, subject to subsections 3-122-
53(d)and (e) and 3-122-54(b). [Eff 11/15/03
(Auth: HRS 8103D 202) (Inp: HRS 88103D 302, 103D 303)

83-122-16.07 Pre-opening nodification or
wi thdrawal of bid or proposal. (a) Bids or proposals
subm tted pursuant to subchapters 5, 6, and 6.5 may be
nodi fied or withdrawn prior to the established due date
by the foll ow ng docunents:

(1) Modification of bids or proposals:

(A) Awitten notice acconpanying the actua
nodi fication received in the office
designated in the solicitation, stating
that a nodification to the bid or
proposal is submtted; or

(B) A witten notice acconpanying the actual
nodi fication by facsimle machi ne
pursuant to section 3-122-9 to the
of fice designated in the solicitation
provi ded offeror submts the actua
witten notice and nodification within
two wor ki ng days of receipt of the
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facsimle.
(2) Wthdrawal of bids or proposals:
(A) Awitten notice received in the office
designated in the solicitation; or
(B) A notice by facsimle machi ne pursuant
to section 3-122-9, to the office
designated in the solicitation.
For the purposes of this section and section 3-122-
16. 07, the established due date for proposals pursuant
to subchapter 6 or 6.5 is either the tine and date
announced for receipt of proposals or receipt of
nodi fications to proposals, if any; or if discussions
have begun, it is the tinme and date by which best and
final offers nmust be submitted, provided that only
priority listed offerors may submt best and final
of fers.
(b) The docunments shall be nmade a part of the
appropriate procurenent file. [Eff 11/15/03 ]
(Auth: HRS 8103D 202) (Inp: HRS 88103D- 302, 103D 303)

83-122-16.08 Late bid or proposal, late
withdrawal , and late nodification. (a) Any notice of
wi t hdrawal , notice of nodification of a bid or proposal
with the actual nodification, or any bid or proposal is
| at e when received at the place designated for receipt
and opening of an offer after the established due date,
additionally defined in section 3-122-16.06(a), except
when received before contract award and woul d have been
timely but for the action or inaction of personnel
within the procurenent activity.

(b) A late bid or proposal or late nodification
will not be considered for award and shall be returned
to the offeror unopened as soon as practicable,
acconpanied by a letter fromthe procurenment activity
stating the reason for its return.

(c) A late withdrawal request except as provided
for in section 3-122-16.08 shall be responded to with a
statenment of the reason for non-acceptance of the
wi t hdr awal .

(d) Records of each late offer, late
nodi fication, or late withdrawal and any rel ated
correspondence shall be nmade a part of the appropriate
procurenment file, except for the late offer or late
nodi fication itself which shall be disposed of in
accordance wth paragraph (b)). [Ef 11/15/03
(Auth: HRS 8103D-202) (lnmp: HRS 88103D 302, 103D 303)
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83-122-16.09 Cancellation of solicitation and
rejection of bid or proposal. Cancellation of
solicitations and rejection of bids or proposals shal
be pursuant to subchapter 11. [Eff 11/15/03
(Auth: HRS 8103D-202) (Inp: HRS 88103D 302, 103D
303)

SUBCHAPTER 4. 5
SOURCE SELECTI ON FOR FEDERAL GRANTS

83-122-16.30 Purpose. (a) The purpose of this
subchapter is to provide rules for the selection of
providers for federal grants.

(b) The selection of providers for federal grants
shall be in accordance with the appropriate source
sel ection nethods in section 3-122-16. [Eff 11/ 15/ 03

] (Auth: HRS 8103D-202) (Inmp: HRS

8§103D- 301)

83-122-16.31 Exception; request for interest.
(a) "Request for interest” as used in this subchapter
means all docunents utilized for soliciting interest in
provi di ng services under a federal grant.

(b) Were time or econom c situations preclude
t he use of other source selection nethods in section 3-
122-16, purchasing agencies may, with the approval of
t he head of purchasing agency, issue a request for
interest to select a provider or providers for a
federal grant.

(c) A public notice shall be posted pursuant to
section 3-122-16.03(d) and shall include but not be
l[imted to the information in section 3-122-16.03(b).

(d) The request for interest may include but not
be limted to the foll ow ng:

(1) Identification and purpose of the federal

f undi ng;

(2) The target population or clients to be

served;

(3) A description of the services;

(4) The evaluation criteria and their relative

wei ghts for selecting a provider or
provi ders;

(5) The format, if any, and procedure for

subm tting responses to the request;

(6) The deadline for submttal of witten
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responses to the request which shall be a

m ni mum of five working days fromthe date of

public notice;

(7) A statenent that the purchasing agency
reserves the right to incorporate or not
incorporate in the state's application for
federal grants any recommendati ons presented
in response to the request; and

(8) A statement that neither the purchasing
agency nor the interested provider has any
obl i gati on under the request.

The selection of a provider or providers
shal | be based on the criteria established in the
request for interest.

(f) A notice of the selected provider or

provi ders shall be posted to a state governnent al
website or all respondents shall be notified in
writing.

(g) Nothing in this section shall be construed to

di squalify a purchasi ng agency fromreceiving federal
funds. [Eff 11/15/03 ] (Auth: HRS 8103D 202)
(I'mp:  HRS 8103D 202)

SUBCHAPTER 5
COWPETI Tl VE SEALED BI DDI NG

83-122-17 Purpose. The purpose of this
subchapter is to provide rules for the use of the
conpetitive seal ed bidding nethod of source selection.
[Eff 12/ 15/95; conp 11/17/97; conp 7/25/02;
conp 11/ 15/ 03 ] (Auth: HRS 8103D-202) (Inp: HRS
8§103D- 302)

§3-122-18 REPEALED. [R 11/15/03 ]

§3-122-19 REPEALED. [R 11/15/03 ]

§3-122-20 REPEALED. [R 11/15/03 ]

83-122-21 Preparing an invitation for conpetitive

sealed bid. (a) The invitation for bids shall be used
toinitiate a conpetitive seal ed bid procurenent and
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i ncl ude:

(1)

(2)

(3)

(4)

(5)

I nstructions and information to bidders

concerning the bid subm ssion requirenents,

i ncl udi ng:

(A) The tine and date set for receipt of
bi ds;

(B) The address of the office to which bids
are to be delivered,

(© The maximumtime for bid acceptance by
t he procurenment officer issuing the bid;
and

(D) Any other special information, such as
any requirenent of intention to bid, if
required, or the time, date, and
| ocation of the pre-bid conference.

The bid opening shall be held at the tine,

date, and location of the receipt of bids.

The purchase description or specifications,

eval uation factors, delivery or perfornmance

schedul e, and inspection and acceptance

requirenents as are not included in the

purchase descri ption.

The contract ternms and conditions, including

but not limted to the foll ow ng, as

appl i cabl e:

(A) Tax clearance requirements pursuant to
section 103D 328, HRS

(B) MVarranty requirenent;

(© Bonding or other security requirenments
pursuant to subchapter 24;

(D) Contract extension provisions; and

(E) Statement that bid sanples or
descriptive literature should not be
submitted unless expressly requested and
that, regardless of any attempt by a
bidder to condition the bid, unsolicited
bid samples or descriptive literature
which are submitted at the bidder's risk
will not be examined or tested, and will
not be deemed to vary any of the
provisions of the invitation for bids.

A bid formwhich shall include space for, but

not limted to, the follow ng:

(A Bid price;

(B) Brand nane and nodel nunber and
packagi ng for goods; and

(© Information on applicable preferences.

A requirenent that the bidder shall sign the

bid formin ink and submt the bid formwth
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(6)

(7)

(8)

(b)

the original signature included in the offer.
Docunents by reference, provided that the
invitation for bids specifies where the
docunents can be obtai ned.

A statenment that bidders shall designate

t hose portions of their offer that contain
trade secrets or other proprietary data that
are to remain confidential, subject to
section 3-122-30(c) and (d); and that the
mat eri al designated as confidential shall be
readily separable fromthe bid in order to
facilitate public inspection of the
nonconfidential portion of the bid.

For construction projects, instructions to
bi dder that the bidder shall include in its
offer information on joint contractor or
subcontractor pursuant to section 103D-

302 (b), HRS. Construction bids that do not
comply with the above requirements may be
accepted pursuant to section 103D-302 (b),
HRS.

The ternms, requirenents and conditions of an

invitation for bids, including the specifications
appended or incorporated by reference therein, may be
anended only by a witten addendum i ssued by the
procurenent officer, pursuant to section 3-122-16. 06.
[Eff 12/15/95; am and conp 7/25/02; am 7/3/03; am and

conp 11/15/03 ] (Auth: HRS §103D-202) (Inp: HRS
§103D- 302, SLH 1997, Act 352, §1)

§3-122-22 REPEALED. [R 11/15/03 ]

§3-122-23 REPEALED. [R 11/15/03 ]

§3-122-24 REPEALED. [R 11/15/03 ]

§3-122-25 REPEALED. [R 11/15/03 ]

§3-122-26 REPEALED. [R 11/15/03 ]

§3-122-27 REPEALED. [R 11/15/03 ]
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§3-122-28 REPEALED. [R 11/15/03 ]
§3-122-29 REPEALED. [R 11/15/03 ]

83-122-30 Receipt, opening, and recording of
bids. (a) Upon its receipt, each bid and nodification
shall be tinme-stanped but not opened and shall be
stored in a secure place by the procurenent officer
until the time and date set for opening. Purchasing
agenci es may use ot her nethods of recei pt when approved
by the procurenent officer

(b) Bids and nodifications shall be opened
publicly, in the presence of one or nore w tnesses, at
the tine, date, and place designated in the invitation
for bids.

(1) The nane of each bidder, the bid price(s),
and other information as is deened
appropriate by the procurenent officer or his
desi gnated representative, shall be read
al oud or otherw se made available. If
practicable, the information shall also be
recorded at the tine of opening; that is, the
bi ds shall be tabulated or a bid abstract
made.

(2) The nanme(s) and address(es) of the required
wi t nesses shall also be recorded at the
openi ng.

(c) The opened bids shall be available for public
inspection at the tinme of opening except to the extent
that the bidder designates trade secrets or other
proprietary data to be confidential subject to
subsection (d).

(d) The procurenent officer, or his designated
representative, shall exam ne the bids to determ ne the
validity of any requests for nondisclosure of trade
secrets and other proprietary data identified in
writing.

(1) If the parties do not agree as to the

di scl osure of data, the procurenment officer

or his designated representative shall inform
t he bidders present at the opening that the
mat eri al designated for nondi scl osure
pursuant to section 3-122-21 shall be subject
to witten determ nation by the respective
attorney general or corporation counsel for
confidentiality in accordance with chapter
92F, HRS
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(A) If the attorney general or corporation
counsel determnes in witing that the
mat eri al so designated as confidenti al
is subject to disclosure, the bidder
submtting the material under review and
ot her bidders who were present at the
opening shall be so notified in witing
and the material shall be open to public
i nspection unless the bidder protests
under chapter 3-126.

(B) When a purchasi ng agency denies a person
access to a state procurenent record,

t he person may appeal the denial to the
office of information practices in
accordance with section 92F-42(12), HRS.
(2) The prices, makes and nodels, or catal ogue
nunbers of itens offered, deliveries, and
terns of paynent shall be publicly avail able
at the tinme of opening regardl ess of any
designation to the contrary.
(e) Bi ds shall be unconditionally accepted
wi thout alteration or correction, except as allowed in
sections 3-122-16.07 and 3-122-31. [Eff 12/15/95; am
and conp 11/17/97; conp 7/25/02; am and conp
11/ 15/ 03 ] (Auth: HRS 8892F-42, 103D-202) (I np:
HRS §892F- 42, 103D 302)

83-122-31 Mstakes in bids. (a) An obvious
m stake in a bid may be corrected or w thdrawn, or
wai ved by the offeror to the extent it is not contrary
to the best interest of the purchasing agency or to the
fair treatnent of other bidders.

(b) A mstake in a bid discovered before the
deadline for receipt of bids nmay be corrected or
wi t hdrawn as provided in section 3-122-16. 06.

(c) A mstake in a bid discovered after the
deadline for receipt of bids but prior to award may be:
(1) Corrected or waived under the follow ng

condi tions:

(A) If the mstake is attributable to an
arithnmetical error, the procurenent
officer shall so correct the m stake.
In case of error in extension of bid
price, unit price shall govern

(B) If the mstake is a mnor informality
whi ch shall not affect price, quantity,
quality, delivery, or contractua
conditions, the procurenent officer may
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wai ve the informalities or allow the

bi dder to request correction by

subm tting docunentation that

denonstrates a m stake was nade.

Exanpl es of m stakes incl ude:

(i) Typographical errors;

(i1) Transposition errors;

(ii1)Failure of a bidder to sign the bid
or provide an original signature,
but only if the unsigned bid or
phot ocopy i s acconpani ed by bid
security or other material with an
original signature indicating the
bidder's intent to be bound to the
of fer.

(© The procurenent officer may correct or
wai ve the mstake if it is not allowable
under paragraphs (1) and (2), but is an
obvious mstake that if allowed to be
corrected or waived is in the best
interest of the purchasing agency and is
fair to other bidders.

(2) Wthdrawn if the mstake is attributable to
an obvious error which shall affect price,
guantity, quality, delivery, or contractua
condi tions, provided:

(A) The bidder requests w thdrawal by
subm tting docunentation that
denonstrates a m stake was nmade; and

(B) The procurenent officer prepares a
witten approval or denial in response
to the request.

(d) A mstake in a bid discovered after award of
contract may be corrected or withdrawn if the chief
procurenent officer or head of the purchasing agency
makes a witten determ nation that it would be
unreasonabl e not to allow the m stake to be renedied or
wi t hdr awn.

(e) The determnation required by this section
shal | be final and conclusive unless they are clearly
erroneous, arbitrary, capricious, or contrary to |aw
[ Eff 12/15/95; am and conp 11/17/97; am and conp
7/ 25/ 02; am and conp 11/15/03 ] (Auth: HRS
88103D- 202, 103D-318) (Inp: HRS 88103D 302, 103D 318)

§3-122-32 REPEALED. [R 11/15/03 ]
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83-122-33 Bid evaluation and award. (a) The
award shall be made to the | owest responsive,
responsi bl e bi dder and shall be based on the criteria
set forth in the invitation for bids.

(b) Only objectively neasurable criteria which
are set forth in the invitation for bids shall be
applied and may include but not be limted to:

(1) Discounts;

(2) Transportation costs; and

(3) Total or life cycle costs.

(c) Evaluation criteria need not be precise
predi ctors of actual future costs, but to the extent
possible the criteria shall:

(1) Be reasonable estimtes based upon
information the governnment jurisdiction has
avai |l abl e concerning future use; and

(2) Treat all bids equitably.

(d) The invitation for bids shall set forth
eval uation criteria to be used in determ ning product
acceptability:

1) The solicitation may require the subm ssion

of sanples, descriptive literature, technical
data, or other material to verify product
acceptability.

(2) The solicitation may al so provide for
acconplishing any of the following prior to
awar d:

(A) Inspection or testing of a product for
characteristics as quality or
wor kmanshi p;

(B) Exam nation of elenents as appearance,
finish, taste, or feel; or

(C© Oher exam nations to determ ne whet her
t he product confornms to any ot her
pur chase description requirenents.

(3) The acceptability evaluation is not conducted
for the purpose of determ ning whether one
bidder's itemis superior to another but only
to determne that a bidder's offer is
acceptable as set forth in the invitation for
bi ds.

(4) Any bidder's offering which does not neet the
acceptability requirenents shall be rejected
as nonresponsi ve.

(e) The award shall be issued in witing to the

| owest responsive, responsible bidder whose bid neets
the requirenents and criteria set forth in the
invitation for bids and posted pursuant to section
103D- 701, HRS, for five working days.

122- 32



(f) In the event all bids exceed avail able funds
t he provisions of subsection 103D 302(h), HRS, shal
apply. [Eff 12/15/95; am and conp 11/17/97; am and
conp 7/25/02; am and conp 11/15/03 ] (Auth: HRS
§103D-202) (Inmp: HRS 8103D 302)

83-122-34 Lowtie bids. (a) Lowtie bids are
bids fromresponsive, responsible bidders that are
identical in price and which neet all the requirenents
and criteria set forth in the invitation for bids.

(b) At the discretion of the procurenment officer,
award shall be made in any perm ssible manner that wl|
resolve tie bids, including but not limted to:

(1) Award the contract to a business providing

goods produced or manufactured in this State
or to a business that otherwi se maintains a
pl ace of business in this State; and

(2) Award the contract to the bidder offering a

low tie bid who received the previous award,
and continue to award succeedi ng contacts to
the sane bidder so long as all low bids are

i denti cal

(c) If no permssible nethod will be effective in
resolving tie bids and a witten determ nation is nmade
so stating, award nmay be made by drawing | ots.

(d) Records shall be nade of all invitations for
bids on which tie bids are received show ng at | east
the followng informati on and shall be nade a part of
the procurenent file:

(1) The identification nunber of the invitation

for bids;

(2) The good, service, or construction itenm and

(3) Alisting of all the bidders and the prices

submtted. [Eff 12/15/95; conmp 11/17/97,
conp 7/25/02; comp 11/15/03 ] (Auth:
HRS 8§103D-202) (Inp: HRS 8103D 302)

83-122-35 Maiver to conpetitive sealed bid
process. (a) |If for a given invitation for bids,
including multi-step bidding, there is only one
responsi ve, responsi bl e bidder:

(1) An award may be nmade to the single bidder,

provi ded:

(A) The procurenent officer determnes in
witing that the price submtted is fair
and reasonabl e, and that either:

(i) Oher prospective bidders had
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(2)

NN
W
N’ N

(b)

reasonabl e opportunity to respond;
or
(ii) There is not adequate tinme for
resolicitation; or
(B) The bid exceeds avail able funds as
certified by the appropriate fiscal
officer and the price is negotiated
pursuant to subsection 103D 302(h), HRS.
The bid may be rejected pursuant to
subchapter 11 and new bids or offers may be
solicited if the conditions in paragraph (1)
are not net.
The proposed procurenent may be cancel ed; or
An alternative procurenent method may be
conducted to include but not be limted to
direct negotiations with the sol e bidder
first, and then with any contractor or vendor
shoul d negotiations with the sol e bi dder
fail, provided the procurenent officer
determines in witing that the need for the
good, service, or construction continues, but
that the price of the one bid is not fair and
reasonabl e and either that:
(A) There is no time for resolicitation, or
(B) Resolicitation would Iikely be futile.
If for a given invitation for bids, including

nmul ti-step bidding, there are no bids received or there
are no responsive, responsible bidders, the procurenent
officer may determine that it is neither practicable,
nor advantageous to the State to issue a new

solicitati

(1)

(2)

(c)
met hod se

(1)
(2)

on.

When making this determ nation, consideration

shal | be given to:

(A) Tinme constraints;

(B) Conpetition in the marketpl ace; and

(C© \Wether the additional potential cost of
preparing, soliciting, and eval uating
conpetitive sealed bids is expected to
exceed the benefits normally associ ated
with the solicitations.

In the event of this determ nation, an

alternative procurenent method may be

sel ected to include, but not be [imted to,

di rect negoti ati ons.

Docunent ati on of the alternative procurenent

ected shall:

State the reasons for selection and | ength of

contract period;

Recei ve prior approval of the chief
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procurenent officer or a designee; and

(3) Be nmade a part of the contract file upon
award by the procurement officer. [Eff
12/ 15/ 95; am and conp 11/17/97; am and conp
7/ 25/ 02; conp 11/15/03 ] (Auth: HRS
8§103D-202) (Inp: HRS §103D 302)

8§83-122-36 to 3-122-40 (Reserved).

SUBCHAPTER 6
COWPETI Tl VE SEALED PROPOSALS

83-122-41 Purpose. The purpose of this
subchapter is to provide rules for the use of the
conpetitive seal ed proposal nethod of source selection
when it is determned that conpetitive seal ed bi dding
is neither practicable nor advantageous to the State.

[ Eff 12/ 15/95; conmp 11/17/97; conp 7/25/02; conp

11/ 15/ 03 ] (Auth: HRS §103D-202) (Inp: HRS
§103D- 303)
§3-122-42 REPEALED. [R 11/15/03 ]

83-122-43 \Wen conpetitive sealed bidding is not
practicable or advantageous. (a) Unless the nature of
the procurenent permts award to a | ow bi dder who
agrees by its bid to performw thout condition or
reservation in accordance with the purchase
description, delivery or performance schedul e, and al
other ternms and conditions of the invitation for bids,
conpetitive sealed bidding is not practicable or
advant ageous.

(b) A determ nation may be nmade to use
conpetitive sealed proposals if it is determ ned that
conpetitive sealed bidding is not practicable, even
t hough advant ageous. Factors to be considered in
determ ni ng whet her conpetitive seal ed bidding is not
practi cabl e include:

(1) WWether the primary consideration in

determ ning award nay not be price;

(2) Wether the contract needs to be other than a

fixed-price type

(3) Wether the specifications for the goods,
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services, or construction, or delivery
requi renents cannot be sufficiently described
in the invitation for bids;

(4) Wether oral or witten discussions nmay need
to be conducted with offerors concerning
technical and price aspects of their
proposal s;

(5) Wether offerors nmay need to be afforded the
opportunity to revise their proposals,

i ncluding price; and

(6) Whether award may need to be based upon a
conparative evaluation as stated in the
request for proposals of differing price,
quality, and contractual factors in order to
determ ne the nost advantageous offering to
the State. Quality factors include technical
and performance capability and the content of
t he techni cal proposal.

(c) A determnation may be nmade to use
conpetitive sealed proposals if it is determ ned that
conpetitive sealed bidding is not advantageous, even
t hough practicable. Factors to be considered in
determ ni ng whet her conpetitive seal ed bidding is not
advant ageous i ncl ude:

(1) If prior procurenents indicate that
conpetitive sealed proposals may result in
nore beneficial contracts for the State; and

(2) Wether the factors listed in subsections 3-
122-43(4) through 3-122-43(6) are desirable
in conducting a procurenent rather than
necessary; if they are, then the factors may
be used to support a determ nation that
conpetitive seal ed bidding is not
advant ageous.

(d) The determ nations required by this section
shal |l be final and conclusive unless they are clearly
erroneous, arbitrary, capricious, or contrary to |aw
[ Eff 12/ 15/95; am and conp 11/17/97; conp 7/25/02; am
and conp 11/15/03 ] (Auth: HRS §8103D- 202, 103D
318) (Inp: HRS 88103D- 303, 103D 318)

§3-122-44 REPEALED. [R 11/17/97]

83-122-45 Determ nations. (a) Pursuant to
subsection 103D 303(a), HRS, the procurenent policy
board may approve a |ist of goods, services, or
construction that may be procured by conpetitive seal ed
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proposal s without a determ nation by the head of the
pur chasi ng agency.

(b) The list shall be reviewed by the board
bi ennially and i ssued by procurenent policy board
directive as an attachnment to subchapter 6. Al though
t he good, service, or construction is |isted,
pur chasi ng agencies may use the conpetitive seal ed
bi ddi ng process under section 103D 302, HRS.

(c) |If the procurenent is not |isted pursuant to
subsection (a), the head of a purchasing agency shal
then determne in witing that conpetitive seal ed
proposals is a nore appropriate nethod of contracting
in that conpetitive sealed bidding is neither
practi cabl e nor advantageous. The determ nati ons may be
made for categories of goods, services, or construction
rather than by individual procurenent. Procurenent of
t he goods, services, or construction so designated may
t hen be nade by conpetitive seal ed proposals w thout
maki ng the determ nation that conpetitive seal ed
proposals is a nore appropriate nmethod of contracting.

(d) Wen it is determined that it is nore
practicabl e or advantageous to the State to procure
construction by conpetitive seal ed proposals:

(1) A procurenent officer may issue a request for
proposal s requesting the subm ssion of
proposal s to provide construction in
accordance with a design provided by the
of feror; and

(2) The request for proposals shall require that
each proposal submitted contain a single
price that includes both design and buil d.

(e) The head of the purchasi ng agency who nade
the determ nation may nodify or revoke it at any tine
and the determ nation shall be reviewed for current
applicability on the next procurenment for the goods,
services, or construction. The head of the purchasing
agency may al so request that the procurenent of the
goods, services, or construction by conpetitive seal ed
proposal s be added to or deleted fromthe list in
subsection (b).

(f) The determnations required by this section
shal | be final and conclusive unless they are clearly
erroneous, arbitrary, capricious, or contrary to |aw
[Eff 12/15/95; am and conp 11/17/97; am 07/06/99; am
and conp 7/25/02; conp 11/15/03 ] (Auth: HRS
8§8103D- 202, 103D- 303, 103D-318) (lnmp: HRS 8§88103D 303,
103D 318)
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83-122-45.01 Evaluation Committee. Prior to the
preparation of the request for proposals, a
determ nation shall be nade by the procurenment officer
t hat the procurenment officer or an evaluation conmttee
selected in witing by the procurenent officer shal
eval uate the proposals. A copy of the docunent
identifying any commttee nenbers and any subsequent
changes thereto shall be placed in the contract file.

(1) The evaluation commttee shall consist of at
| east three governnental enployees with
sufficient qualifications in the area of the
goods, services, or construction to be
procur ed.

(2) Private consultants may al so serve on the
conm ttee and shall:

(A) Have sufficient know edge to serve on
the conmmttee;

(B) Serve wi thout conpensation, unless
justified and determned in witing by

t he head of the purchasing agency that

conpensation is justified; and

(C Sign an affidavit:

(i) Attesting to having no personal,
busi ness, or any other relationship
that will influence their decision
in the eval uation process;

(ii) Agreeing not to disclose any
information on the eval uation
process to other than an enpl oyee
of a governnental body; and

(iii)Agreeing that their names wl|l
becone public information upon
award of the contract.

(3) The contract adm nistrator shall serve as a
menber of the conmttee.

(4) The contract adm nistrator or a designee
shall serve as chairperson and the
procurenent officer or a designee as advisor.
[ Ef f 11/ 15/ 03 ] (Auth: HRS §8103D- 202,
103D-303) (Il nmp: HRS 8103D 303)

83-122-46 Preparing a request for proposals. The
request for proposals is used to initiate a conpetitive
seal ed proposal procurenent and shall i nclude:

(1) The specifications for the goods, services,

or construction itens to be procured,
including a description of the performance or
benefit required;
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(2)
(3)
(4)

(5)
(6)

(7)

(8)

(9)

Al'l contractual terns and conditions

applicable to the procurenent;

A statenent as to when and in what manner

prices are to be submtted,;

A statenent concerning whether the proposa

shall be acconpani ed by a proposal security

pursuant to subchapter 24 or other evidence

of financial responsibility;

The term of the contract and conditions of

renewal or extension, if any;

I nstructions and information to offerors,

i ncl udi ng pre-proposal conferences, the

| ocati on where proposals are to be received,

and the date, tinme, and place where proposal s

are to be received and revi ewed;

The rel ative inportance of price and other

eval uation criteria; and specific eval uation

criteria to be used in evaluation of

proposal s which may include but is not

[imted to:

(A) Technical capability and approach for
nmeeting performance requirenments;

(B) Conpetitiveness and reasonabl eness of
price;

(C Managerial capabilities; and

(D) Best value factors;

A statenent that discussions may be conduct ed

with "priority-listed offerors" pursuant to

section 3-122-53, but that proposals may be

accepted w thout discussions; and

A statenent that offerors shall designate in

witing those portions of the unpriced

proposal that contain trade secrets or other

proprietary data that are to remain

confidential, subject to section 3-122-58;

that the material designated as confidenti al

shall be readily separable fromthe proposal

in order to facilitate inspection of the

nonconfi dential portion of the proposal.

[Eff 12/15/95; am and conp 11/17/97; am and

conp 7/25/02; amand conp 11/15/03 ]

(Auth: HRS 8103D 202, SLH 2003, Act 52, 82)

(I'mp:  HRS 8103D- 303, SLH 2003, Act 52, 82)

8§3-122-47 REPEALED. [R 11/17/97]

§3-122-48 REPEALED. [R 11/15/03 ]
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§3-122-49 REPEALED. [R 11/ 15/ 03 ]

§3-122-50 REPEALED. [R 11/ 15/ 03 ]

83-122-51 Receipt and registration of proposals.
(a) Proposals and nodifications shall be tine-stanped
upon receipt and held in a secure place by the
procurenent officer until the established due date.

Pur chasi ng agenci es may use ot her nethods of receipt
when approved by the chief procurenment officer.

(1) Proposals and nodifications shall not be
opened publicly, but shall be opened in the
presence of two or nore state officials.

(2) Proposals and nodifications shall be shown
only to nenbers of the evaluation conmttee
and state personnel or their designees having
legitimate interest in them

(b) After the date established for receipt of
proposal s, a register of proposals shall be prepared
whi ch shall include for all proposals:

(1) The name of each offeror

(2) The nunber of nodifications received, if any;
and

(3) A description sufficient to identify the
good, service, or construction item offered.

(c) The register of proposal shall be open to
public inspection as provided in section 3-122-58.

(d) Proposals shall be open to public inspection
as provided in section 3-122-58. [Eff 12/15/95; am and
conp 11/17/99; am and conp 7/25/02; conp 11/15/03
Aut h:  HRS 88103D- 202, 103D-303) (Inp: HRS 8§103D 303)

83-122-52 Evaluation of proposals. (a)

Eval uation factors shall be set out in the request for
proposal s and the eval uation shall be based only the
eval uation factors. Evaluation factors not specified in
the request for proposals may not be consi dered.

(b) A nunerical rating systemshall be used. The
relative priority to be applied to each eval uation
factor shall also be set out in the request for
proposal s.

(c) The points to be applied to each eval uation
factor shall be set out in the request for proposals.

(1) The procurenent officer, or each menber of

122- 40



the evaluation conmttee, as applicable,
shal | explain his or her ranking
determnation in witing which shall be
pl aced in the procurenent file.
(2) The witten ranking evaluations or
expl anations shall be available for public
i nspection after the award of the contract is
post ed.
(d) When applicable, cost shall be an eval uation
factor.
(1) The proposal with the | owest cost factor nust
recei ve the highest available rating
all ocated to cost. Each proposal that has a
hi gher cost factor than the | owest nust have
a lower rating for cost.

(2) If a nunerical rating systemis used to
eval uate the cost factor, the points
al l ocated to higher-priced proposals nust be
equal to the | owest proposal price multiplied
by the maxi num points avail able for price,
di vi ded by the higher proposal price.

(e) An evaluation factor mnmust be included which
takes into consideration whether an offeror qualifies
for any procurenent preferences pursuant to chapter 3-
124.

(f) Evaluations may not be based on
di scrimnation due to the race, religion, color,
national origin, sex, age, marital status, pregnancy,
par ent hood, handi cap, or political affiliation of the
offeror. [Eff 12/15/95; conp 11/17/97; am and conp
7/ 25/02; am and conp 11/15/03 ] (Auth: HRS 8103D
202) (Inmp: HRS 8103D 303)

83-122-53 Discussions with offerors. (a) Before
conducting discussions, a "priority list" shall be
generated by the procurenent officer or evaluation
conmi ttee.

(1) In order to generate a priority Ilist,
proposal s shall be classified initially as
acceptabl e, potentially acceptable, or
unaccept abl e.

(2) Al responsible offerors who subm t
acceptabl e or potentially acceptable
proposals are eligible for the priority list.

(3) If nunmerous acceptable and potentially
accept abl e proposal s have been subm tted, the
procurenent officer or the evaluation
commttee may rank the proposals and limt
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the priority list to at |least three
responsi bl e offerors who submitted the
hi ghest - ranked proposal s.

(4) Those responsi ble offerors who are sel ected
for the priority list are referred to as the
"priority-listed offerors.”

(b) D scussions will be limted to only

"priority-listed offerors"” and are held to:

(1) Pronote understanding of a state agency's
requirenents and priority-listed offerors’
proposal s; and

(2) Facilitate arriving at a contract that wll
provi de the best value to the State, taking
into consideration the evaluation factors set
forth in the request for proposals.

The procurement officer shall establish procedures and
schedul es for conducting discussions and keep a record
of the date, place, purpose of neetings and those
attendi ng.

(c) Proposals may be accepted on eval uation
wi t hout di scussi on.

(d) Priority-listed offerors shall be accorded
fair and equal treatnment with respect to any
opportunity for discussions and revisions of proposals.

1) Any substantial oral clarification of a
proposal shall be reduced to witing by the
priority-listed offeror.

(2) If during discussions there is a need for any
substantial clarification or change in the
request for proposals, the request for
proposal s shall be anended by an addendum to
incorporate the clarification or change.
Addenda to the request for proposals shall be

dlstrlbuted only to priority-listed offerors.

(1) The priority-listed offerors shall be
permtted to submt new proposals or to anmend
t hose subm tted.

(2) If in the opinion of the procurenent officer
or the evaluation commttee, a contenpl ated
amendnent will significantly change the
nature of the procurenent, the request for
proposal s shall be cancel ed and a new request
for proposals issued.

(f) The contents of any proposal shall not be

di scl osed so as to be available to conpeting offerors
during the discussion process. [Eff 12/15/95; conp
11/17/99; am and conp 7/25/02; conp 11/15/03 ]
(Auth: HRS 8103D 202) (Inp: HRS 8103D 303)
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83-122-54 Best and final offers. (a) The
procurenent officer shall establish a date and tine for
the priority-listed offerors to submt their best and
final offers.

(b) Best and final offers shall be submtted only
once, unless the chief procurenent officer or the head
of a purchasi ng agency or a designee of either officer
above the | evel of procurenent officer determnes in
witing that it is in the State's best interest to
conduct additional discussions or change the State's
requi renents by an addendum di stributed only to
priority-listed offerors and require another subm ssion
of best and final offers. Oherw se, no discussion of
or changes in the best and final offers shall be
all owed prior to award.

(c) Priority-listed offerors shall also be
infornmed that if they do not submt a notice of
wi t hdrawal or another best and final offer, their
i mredi ate previous offer will be construed as their
best and final offer.

(d) After best and final offers are received,
final evaluations will be conducted for an award
pursuant to section 3-122-57. [Eff 12/15/95; am and
conp 11/17/97; am and conp 7/25/02; am and
conp 11/15/03 ] (Auth: HRS 8103D-202) (Inmp: HRS
8§103D- 303)

§3-122-55 REPEALED. [R 11/ 15/ 03 ]

§3-122-56 REPEALED. [R 11/ 15/ 03 ]

83-122-57 Award of contract. (a) The award
shall be issued in witing to the responsible offeror
whose proposal is determned in witing to provide the
best value to the State taking into consideration price
and the evaluation criteria in the request for
proposal s and posted pursuant to section 103D 701, HRS,
for five working days. Oher criteria may not be used
in the evaluation. The contract file shall include the
basis for selecting the successful offeror.

(b) Refer to section 103D 312, HRS, and
subchapter 15 for cost or pricing data requirenents.

(c) The determnations required by this section
shal |l be final and conclusive unless they are clearly
erroneous, arbitrary, capricious, or contrary to |aw
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[ Eff 12/15/95; am and conp 11/17/97; am and conp

7/ 25/ 02; am and conp 11/15/03 ] (Auth: HRS
88103D- 202, 103D-318) (lnmp: HRS 88103D 303, 103D 312,
103D 318)

8§3-122-58 Public inspection. (a) The existing
contract file, except those portions the offeror
designates in witing as trade secrets or other
proprietary data to be confidential subject to
subsection (b), shall be available for public
i nspection upon posting of award pursuant to section
103D- 701, HRS. The contract file shall include but not
be limted to the foll ow ng:

(1) The register of proposals prepared pursuant

to section 3-122-51;

(2) Alisting of all vendors to whom copi es of

the request for proposals were distributed,

(3) Nane of successful offeror and dollar anobunt

of offer;

(4) The basis on which the award was mnade;

(5) A copy of the request for proposals;

(6) A copy of the successful offeror's proposal;

(7) A copy of all unsuccessful offeror's

proposal s; and

(8) A copy of the executed contract resulting

fromthe request for proposals.

(b) If a person requests to inspect the portions
of an offeror's proposal designated as confidenti al
pursuant to section 3-122-46-(a)(10), the inspection
shal | be subject to witten determ nation by the
respective attorney general or corporation counsel for
confidentiality in accordance with chapter 92F, HRS.

(c) |If the attorney general or corporation
counsel determnes in witing that the materi al
designated as confidential is subject to disclosure,
the material shall be open to public inspection unless
the offeror appeals pursuant to section 92F-42(1), HRS.

(d) Wen a purchasi ng agency denies a person
access to a state procurenent record, the person may
appeal the denial to the office of information
practices in accordance with section 92F-15.5, HRS.

[ Eff 12/ 15/95; am and conp 7/25/02;
conp 11/15/03 ] (Auth: HRS 8103D- 202) (Inp: HRS
8892F-42, 103D 303)

§3-122-59 Waiver to conpetitive seal ed proposal
process. (a) |If for a given request for proposals,
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there is only one responsible offeror submtting an
accept abl e proposal:

(1)

(2)

—~
AW
~——

(b)

An award may be nmade to the single offerer,
provi ded the procurenent officer determ nes
inwiting that the price submtted is fair
and reasonabl e and that either:
(A) Oher prospective offerors had
reasonabl e opportunity to respond; or
(B) There is not adequate tinme for
resolicitation.
The offer may be rejected pursuant to
subchapter 11 and new requests for proposals
may be solicited if the conditions in
par agraph (1) are not net.
The proposed procurenent may be cancell ed.
An alternative procurenent method may be
conducted to include, but not be limted to,
direct negotiations with the sole offeror
first, and then with any contractor or vendor
shoul d negotiations with the sole offeror
fail, provided the procurenent officer
determines in witing that the need for the
good, service, or construction continues, but
that the price of the one offer is not fair
and reasonabl e and that either:
(A) There is no time for resolicitation, or
(B) Resolicitation would Iikely be futile.
If for a given request for proposals, there

are no proposals received or there are no responsible
of ferors subm tting acceptabl e proposals, the
procurenent officer nmay determne that it is neither

practical,

solicitati
(1)
(2)
(c)

met hod se
(1)

nor advantageous to issue a new

on.

When making this determ nation, consideration

shal | be given to:

(A) Tinme constraints;

(B) Conpetition in the marketpl ace; and

(C© \Wether the additional potential cost of
preparing, soliciting, and eval uating
conpetitive seal ed proposals is expected
to exceed the benefits normally
associated with the solicitations.

In the event of this determ nation, an

alternative procurenent method may be

sel ected, to include but not be Iimted to,

di rect negoti ati ons.

Docunent ati on of the alternative procurenent

ected shall:

State the reasons for selection and | ength of
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contract period;

(2) Receive prior approval of the chief
procurenent officer or a designee; and

(3) Be nmade a part of the contract file upon
award by the procurement officer. [Eff
12/ 15/ 95; am and conp 11/17/97; am and conp
7/ 25/ 02; conp 11/15/03 ] (Auth: HRS
8103D-202) (I nmp: HRS §103D 303)

83-122-60 Debriefing. (a) The purpose of a
debriefing is to informthe nonsel ected offerors of the
basis for the source selection decision and contract
awar d.

(b) A witten request for a debriefing shall be
made within three working days after the posting of the
award of the contract.

(c) Debriefing shall be held by the procurenent
of ficer or designee, to the maxi num extent practicable,
wi thin seven working days; provided the procurenent
of ficer or designee may determ ne whether or not to
conduct individual or conbined debriefings.

(d) A protest submitted pursuant to section 103D
701, HRS, followng a debriefing shall be filed within
five working days, as specified in section 103D 303(h),
HRS. [Eff 11/ 15/ 03 ] (Auth: HRS 8§8103D- 202,
103D-303) (Inp: HRS 8103D 303)

83-122-61 (Reserved).

SUBCHAPTER 6. 5
MULTI - STEP COVPETI TI VE SEALED BI DDI NG

83-122-61.05 Purpose. The purpose of this
subchapter is to provide rules for the use of the
mul ti-step conpetitive seal ed biddi ng met hod of source
sel ection when it is determned that award to the
| owest responsive, responsible bidder is desired, but
it is not practical to initially prepare a definitive
pur chase description which will be suitable to permt
an award based on price, and it is desirable, prior to
soliciting priced bids, to:
(1) Invite and evaluate technical proposals to
determ ne their acceptability to fulfill the
pur pose of the procurenent; and
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(2) Conduct discussions pursuant to section 3-
122-53. [Eff 11/15/03 ] (Auth: HRS
§103D-202) (Inmp: HRS 8103D 302)

8§3-122-61.06 Preparing a multi-step invitation
for bids. (a) The nulti-step seal ed bidding process
uses an invitation for bids consisting of two phases,
and conbi nes the recei pt of proposals of the
conpetitive seal ed proposals process and the | ow priced
bid award of the conmpetitive seal ed biddi ng process.

(1) Phase one is conposed of one or nore steps in
whi ch bidders submt unpriced proposals to be
eval uated based on criteria set forth in the
invitation for bids; and

(2) Phase two in which those bidders whose
unpriced proposals are determ ned to be
acceptabl e have their priced bids considered
and award is nmade to the | owest responsive,
responsi bl e bi dder.

(b) The two-phase invitation for bids shal
conformto the requirenents of section 3-122-21,
including the follow ng:

(1) That unpriced proposals are requested;

(2) Wether priced bids are to be submtted at

the sane tinme as unpriced technica
proposals, and if they are, that the priced
bids shall be submtted in a separately
seal ed envel ope;

(3) That the priced bids will be considered only
in phase two and only fromthose bidders
whose unpriced technical proposals are found
acceptabl e i n phase one;

(4) That the State, to the extent the procurenent
of ficer finds necessary, may conduct
di scussi ons pursuant to section 3-122-53; and

(5) That the good, service, or construction being
procured shall be furnished generally in
accordance with the bidder's unpriced
technical offer as found to be finally
acceptabl e and shall neet the requirenents of
the invitation for bids. [Eff 11/15/03 ]
(Aut h: HRS 88103D 202, 103D 302) (Inp: HRS
8103D- 302)

83-122-61.07 Phase one. Phase one shall be
conducted in accordance with subchapter 6, with the
exception of the rules relating to the priced offer and
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the foll ow ng:

(1) The procurenent officer may initiate phase
two of the procedure if there is only one
accept abl e unpriced proposal. If no proposals
are submtted, the procurenment officer may
make a determ nation pursuant to section 3-
122-59(b).

(2) The procurenent officer shall notify the
bidder in witing when oral or witten
di scussi ons are not conducted, and upon
witten request fromthe bidder, the bidder
shall be given the opportunity to review the
eval uation of its offer and neet with the
eval uator(s) to discuss the evaluation at
| east five working days prior to the deadline
for recei pt and opening of the priced offers.
[Eff 11/15/03 ] (Auth: HRS 88103D- 202,
103D-302) (I nmp: HRS §103D 302)

83-122-61.08 Phase two. (a) Upon conpletion of
phase one, the procurenment officer shall:

(1) If priced bids were required to be submtted

i n phase one, open the priced bids from
bi dders whose unpriced technical offers were
found to be acceptabl e;

(2) If technical discussions have been held, or
if material nodifications to the procurenent
item project or procedure have been nade
after the original subm ssion of priced bids,
return the sealed priced bids to bidders and
provi de them reasonabl e opportunity to submt
a nodified priced bid; or

(3) If priced bids have not been submtted,
invite each acceptable bidder to submt a
priced bid.

(b) Phase two shall be conducted as any other
competitive sealed bid procurement except as
specifically set forth in this subsection and no public
notice need be given to phase two, submission of priced
bids, because the notice was previously given. [Eff

11/ 15/ 03 ] (Auth: HRS §§103D-202, 103D-302) (Imp:
HRS §103D-302)

SUBCHAPTER 7
PROCUREMENT OF PROFESSI ONAL SERVI CES
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8§3-122-62 REPEALED. [R 11/17/97]

83-122-63 GCeneral provisions. (a) Professional
services shall be in accordance with section 103D 304,
HRS

(b) After the contract is awarded, the follow ng
informati on shall be open to public inspection,
including but not limted to the contract, the |ist of
qual i fied persons, the screening conmttee's criteria
for selection established under subsection 103D 304(d),
HRS, and the statenents of qualifications and rel ated
information submtted by the qualified persons, except
t hose portions for which a witten request for
confidentiality has been nade subject to section 3-122-
58.

(c) Amendnent to a professional services contract
shall require prior approval of the head of the
pur chasi ng agency when the increase is at |east $25,000
and ten per cent or nore of the initial contract price.
[Eff 12/15/95; conp 11/7/97; am and conp 7/25/02; am
7/3/03; conp 11/15/03 ] (Auth: HRS §103D 202)
(I'mp:  HRS 8103D- 304)

§3-122-64 REPEALED. [R 11/ 15/ 03 ]

§3-122-65 REPEALED. [R 7/25/02]

8§3-122-66 Waiver to requirenent for procurenent
of professional services. (a) |If the names of |ess
than three qualified persons are submtted pursuant to
subsection 103D-304(d), HRS, the head of the purchasing
agency may determ ne that:
(1) Negotiations under subsection 103D 304(e) may
be conducted provided that:
(A) The prices submtted are fair and
reasonabl e; and
(B) O her prospective offerors had
reasonabl e opportunity to respond; or
there is not adequate tinme to resolicit
t hrough public notice statenments of
qual i fications and expressions of
interest; or
(2) The offers may be rejected pursuant to
subchapter 11 and new statenents of
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qgual i fications and expressions of interest
may be solicited if the conditions in

subpar agraphs (A) and (B) are not net;

The proposed procurenent may be cancell ed; or
An alternative procurenent method may be
conducted to include but not be limted to
direct negotiations with other potenti al
offerors if the head of the purchasi ng agency
determnes in witing that the need for the
service continues, but that either the price
of the offers received are not fair and
reasonabl e or that the qualifications of the
of ferors are not adequate to neet the
procurenent needs, and there is no tine for
resolicitation, or resolicitation would
likely be futile.

(b) If no nanmes are submtted pursuant to
subsection 103D-304(d), HRS, the head of the purchasing
agency may determne that for a given request it is
nei ther practicabl e nor advantageous for the State to
procure a service by again soliciting statenments of
qgual i fications and expressions of interest.

(1) Wen making this determ nation, consideration

shall be given to the conpetition in the
mar ket pl ace and whet her the additional
potential cost of preparing, soliciting and
eval uati ng responses is expected to exceed
the benefits normally associated with the
solicitations; and

(2) In the event of this determ nation, a nore

cost effective procurenment nethod may be
sel ected, to include but not be Iimted to
di rect negoti ati ons.

(c) Docunentation of the alternative procurenent
nmet hod sel ected shall:

(1) State the reasons for selection and |l ength of

contract period;

(2) Receive witten approval of the chief

procurenent officer or a designee; and

(3) Be nmade a part of the contract file upon

award by the procurement officer. [Eff

12/ 15/95; am and conp 11/17/97; am and conp
7/ 25/ 02; conp 11/15/03 ] (Auth: HRS
8§103D-202) (Inp: HRS 8103D 304)

—~
AW
~——

83-122-67 Small purchases of professional
services. Small purchases of professional services nmay
be conducted pursuant to subsection 103D 304(g), HRS,
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or subchapter 8. [Eff 12/15/95; am and conp 11/17/97,
am and conp 7/25/02; am 7/3/03; conp 11/ 15/ 03 ]
(Auth: HRS 88103D 202, 103D-305) (Inmp: HRS 88103D
304, 103D 305)

§3-122-68 REPEALED. [R 7/25/02]

83-122-69 Review and selection commttees. (a)
Persons who serve on the review or selection commttee
who are not enpl oyees of a governnental body shall

(1) Have sufficient know edge to serve on the
review or selection commttee;

(2) Serve wi thout conpensation, unless justified
and determned in witing by the head of the
pur chasi ng agency that conpensation is
justified; and

(3) Sign an affidavit:

(1) Attesting to having no personal,
busi ness, or any other relationship that
will influence their decision in the
review or selection process;

(ii) Agreeing not to disclose any information
on the review or selection process; and

(iii)Agreeing that their names wll becone
public information upon award of the
contract.

(b) Deputy directors or equival ent positions
shall not serve on review or selection conmttees.

[Ef f 11/15/03 ] (Auth: HRS 8103D 202)(lnmp: HRS
8103D- 304)

83-122-70 Debriefing. (a) The purpose of a
debriefing is to informproviders of professional
services of the basis for nonsel ection.

(1) A witten request for a debriefing shall be
made within three working days after the
posting of the award of the contract.

(2) Debriefing shall be held by the procurenent
of ficer or designee, to the maxi num extent
practicable, within seven working days;
provi ded the procurenent officer or designee
may determ ne whether or not to conduct
i ndi vi dual or conbi ned debri efings.

(b) A protest submitted pursuant to section 103D

701, HRS, followng a debriefing shall be filed within
five working days, as specified in section 103D 304(k),
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HRS. [Eff 11/15/03 ] (Auth: HRS §103D- 202)
(Inp:  HRS §103D- 304)

8§83-122-71 to 3-122-72 (Reserved).

SUBCHAPTER 8
SMVALL PURCHASES

83-122-73 Definitions. As used in this
subchapt er

"Adequat e and reasonabl e conpetition"” neans the
anmount of vendors solicited based upon the nunber of
vendors avail able and the value or price of the goods,
service, or construction. Because of variations in
circunstances, it is not possible to define what is
adequat e and reasonabl e conpetition for every snal
procurenent. However, in general, the nore vendors
there are that can neet the needs of the agency, or the
hi gher the price of the goods, services, or
construction, then a greater nunber of vendors shoul d
be solicited. [Eff 12/15/95; conp 11/17/97; conp
7/ 25/ 02; conmp 11/15/03 ] (Auth: HRS 8§8103D 202,
103D-305) (I np: HRS 88103D- 104, 103D 305)

83-122-74 Ceneral provisions. (a) Snal
pur chases shall be subject to section 103D 305, HRS,
and do not require public notice or public bid
openi ngs.

(b) Small purchase contracts for professional
services may be procured pursuant to this subchapter or
subsection 103D 304(g), HRS

(c) Unless otherw se exenpt, purchasing agencies
del egated smal |l purchase authority shall conply with
state procurenent office price or vendor |ists, price
schedul es, or other chief procurenent officer lists and
schedul es, where applicable.

(d) Purchases shall not be parceled by dividing
t he purchase of same, like, or related itens of goods,
services, or construction into several purchases of
smal l er quantities, so as to evade the statutory
conpetitive bidding requirenents. For additional
details, refer to chapter 3-131

(e) Preferences pursuant to part X, chapter 103D
HRS, shall not apply to small purchases. [Eff
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12/ 15/ 95; am and conp 11/17/97; am and conp 7/25/02; am
7/ 3/03; conp 11/ 15/ 03 ] (Auth: HRS 8§8103D 202,
103D-305) (Inp: HRS 8103D 305)

83-122-75 (oods, services and construction. (a)
Goods, services, and construction subject to section
103D- 305, HRS, shall:

(1) Insofar as it is practical be based on the
agency's specifications, with adequate and
reasonabl e conpetition;

(2) Consider all criteria, including but not
limted to quality, warranty, and delivery;
and

(3) Be awarded to the vendor providing the best
value to the State

(b) The procurenent policy board shall by
procurenent directive establish the procedures to be
used for this section. [Eff 12/15/95; am and conp
11/17/97; am and conp 7/25/02; am 7/3/03; conp

11/ 15/ 03 ] (Auth: HRS 88103D 202, 103D 305) (I np:
HRS §103D- 305)

§3-122-76 REPEALED. [R 7/3/03]

83-122-77 Procurenent file. Al quotations
recei ved shall be recorded and placed in a procurenent
file. [Eff 12/15/95; amand conp 11/17/97; am and conp
7/ 25/ 02; conmp 11/15/03 ] (Auth: HRS 8§8103D 202,
103D-305) (Inmp: HRS §103D 305)

8§83-122-78 to 3-122-80 (Reserved).

SUBCHAPTER 9
SOLE SOURCE PROCUREMENT

8§3-122-81 Ceneral provisions. (a) Sole source
procurenent shall be in accordance with section 103D
306, HRS, wth the exception of sole source procurenent
subj ect to section 103D 305, HRS

(b) A sole source purchase may be nmade when only
one source is available for a purchase, unless the
expenditure is expressly exenpt from public bidding by
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| aw or rule.

(c) Justification for a sole source purchase nust
establish that the good, service, or construction has a
uni que feature, characteristic, or capability essenti al
to the agency to acconplish its work and is avail abl e
fromonly one supplier or source.

Exanpl es are:

(1) Proprietary item

(2) Conpatibility to existing equipnent; or

(3) Public utility repair or construction that
can only be provided by the utility conpany;

(d) The contract period for a sole source
procurenent shall not exceed one year, unless approval
is granted for a nmulti-termcontract pursuant to
section 3-122-149.

(e) Approval for sole source procurenent may be
granted by the chief procurenent officer when there is
a requirement for a good or service in limted quantity
for test or eval uation purpose.

(f) The following are not justifications for sole
sour ce procurenents:

(1) Anitemis referred to by an exact brand but

there are other brands that qualify as
"equal s."

(2) An itemis unique, but is available fromnore
than one supplier, called a "restrictive"
pur chase subject to bidding.

(3) The fact that a person or organization is or
has been furnishing services to a purchasing
agency does not, by itself, render the person
or organi zation the only source for the type
of service required.

(4) The potential |oss of funds at the end of a
fiscal year.

(g) The procurenent officer should conduct
negotiations with the sole source vendor to determ ne
the factors as cost, quality, ternms, and delivery.

(h) Refer to section 103D 312, HRS, and
subchapter 15 for cost or pricing data requirenments.

(1) A purchase order shall be issued or a
certification that funds are avail able for the anount
of purchase shall be obtained for a sole source
purchase, pursuant to section 103D 309, HRS, and
subchapter 12.

(j) Pursuant to section 103D 306(c), HRS, the
procurenent policy board shall maintain a |list of sole
source procurenments that may be procured w thout
obtaining a sol e source approval, pursuant to section
3-122-82. The chief procurenment officer may request
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reports fromthe heads of purchasing agencies on sole
sour ce procurenents.

The list of sole source procurenents shall be
reviewed by the board biennially and i ssued by
procurenent policy board directive as an attachnent to
subchapter 9. Purchasing agencies shall cite on the
purchase order or on the contract the sole source
authority as Procurenent Policy Board HAR Sol e Source
Nunmber (cite sole source nunber fromthe list)". [Eff
12/ 15/ 95; am and conp 11/17/97; am 7/6/99; am and conp
7/ 25/ 02; conmp 11/15/03 ] (Auth: HRS 88103D 202,
103D- 306, 103D-312) (Inp: HRS 88103D 306, 103D 309,
103D 312)

§3-122-82 Sole source approvals and amendnents.
(a) Fornms required to inplenent the provisions for
sol e source approval will be distributed by the chief
procurenent officer.

(b) To obtain sole source approval fromthe chief
procurenent officer, the follow ng procedures shall be
f ol | owed:

(1) Conplete and submt a "Request For Sol e

Source" to the chief procurenent officer.
Heads of purchasing agencies shall certify to
the best of their know edge that the
information provided is true and correct; and

(2) Conplete and submt a "Notice of Sole Source"
whi ch shall serve as a witten determ nation
to i ssue a sole source contract.

(c) The chief procurenent officer shall post a
copy of the "Notice of Sole Source" in a designated
area accessible to the public, at |east seven days
prior to any approval action.

1) Any inquires shall be directed to the
desi gnated contact person of the purchasing
agency.

(2) Any objections to the request for sole source
shall be submitted in witing and received by
the chief procurenent officer within seven
days fromthe date the notice was posted.

The chief procurenent officer shall place the
sol e source request on hold, reviewthe

obj ection, and provide a witten

determ nation to the person submtting the
objection. Al docunents relating to the
objection, including witten summary of the
di sposition of the objection, shall be kept
with the sole source file.
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(d) Amendnent to a contract that would change the
original scope of the contract, or increase the
original contract price by ten per cent or nore, nay
only be made with the approval of the chief procurenent
officer. The annual renewal of a sole source contract
for services shall not be submtted as an anendnent,
but as a new request. To anend a sol e source contract,
t he purchasi ng agency shall conplete and submt a
"Notice of Amendnment to Sole Source Contract" to the
chief procurenent officer. The posting and approval
procedures provided in section 3-122-82(c) shall be
fol | oned.

(e) The determ nations required by this section
shal |l be final and conclusive unless they are clearly
erroneous, arbitrary, capricious, or contrary to | aw
[ Eff 12/15/95; am and conp 11/17/97; am and conp
7/ 25/ 02; conp 11/ 15/ 03 ] (Auth: HRS 88103D 202,
103D- 306, 103D-318) (lnmp: HRS 8§8103D 306, 103D 318)

§3-122-83 REPEALED. [R 7/25/02]
§3-122-84 REPEALED. [R 7/25/02]
8§83-122-85 to 3-122-87 (Reserved).

SUBCHAPTER 10
EMERGENCY PROCUREMENT

8§3-122-88 Ceneral provisions. (a) Energency
procurenent shall be in accordance with section 103D
307, HRS. Section 103D 305, HRS, snmull purchases are
not subject to energency procurenment procedures.

(b) Enmergency procurenent as defined in section
103D- 307, HRS, may be utilized to purchase only the
i mredi at e needs for the energency and not subsequent
non- emer gency requirements.

(c) The potential loss of funds at the end of a
fiscal year is not an enmergency. [Eff 12/15/95; am and
conp 11/17/97; am and conp 7/25/02; conp 11/15/03 ]
(Auth: HRS 8103D-202) (Inp: HRS 8§103D 307)

§3-122-89 REPEALED. [R 7/25/02]
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83-122-90 Procedures. (a) Prior to the
procurenent or if time does not permt, as soon as
practicable thereafter, the head of the purchasing
agency responsi ble for the enmergency procurenent shal
prepare a witten determ nation requesting the approval
fromthe chief procurenent officer, indicating the
f ol | owi ng:

(1) Nature of the energency;

) Name of contractor;

) Anount of expenditure;

) Listing of the good, service, or
construction; and

) Reason for selection of the contractor.
Conpetition as is practicable shall be
obtained to assure that the required good, service, or
construction itemis procured in tinme to neet the

A~ SN~
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emer gency.
(c) As soon as is practicable, a confirmng
purchase order nust be prepared. Include in detail any

agreenents, including price, made orally with the
contractor.

(d) The determ nations required by this section
shal | be final and conclusive unless they are clearly
erroneous, arbitrary, capricious, or contrary to |aw
[ Eff 12/ 15/95; am and conp 11/17/97; conp 7/25/02; am
and conp 11/ 15/ 03 ] (Auth: HRS 88103D- 202, 103D
307, 103D-318) (lnmp: HRS 88103D 307, 103D 318)

§3-122-91 REPEALED. [R 7/25/02]

8§83-122-92 to 3-122-94 (Reserved).

SUBCHAPTER 11

CANCELLATI ON OF SOLI Cl TATI ONS AND REJECTI ON
OF OFFERS

83-122-95 Cancellation of solicitations and
rejection of offers. A solicitation nmay be cancell ed,
or an offer rejected in whole or in part pursuant to
section 103D 308, HRS. [Eff 12/15/95; conp 11/17/97;
am and conp 7/25/02; conmp 11/15/03 ] (Auth: HRS
88103D- 202, 103D-308) (Inmp: HRS §103D 308)
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83-122-96 Cancellation of solicitation. (a) A
solicitation may be cancelled for reasons including but
not limted to the follow ng:

(1) Cancellation prior to opening:

A) The agency no |l onger requires the goods,
services, or construction;

(B) The agency no | onger can reasonably
expect to fund the procurenent;

(C© Proposed anmendnents to the solicitation
woul d be of a magnitude that a new
solicitation is desirable; or

(D) A determ nation by the chief procurenent
officer or a designee that a
cancellation is in the public interest.

(2) Cancellation after opening but prior to

awar d:

(A) The goods, services, or construction
bei ng procured are no |onger required;

(B) Ambiguous or otherw se inadequate
specifications were part of the
solicitation;

(C The solicitation did not provide for
consideration of all factors of
significance to the agency;

(D) Prices exceed avail able funds and it
woul d not be appropriate to adj ust
guantities to cone within avail able
f unds;

(E) Al otherw se acceptable offers received
are at clearly unreasonabl e prices;

(F) There is reason to believe that the
of fers may not have been independently
arrived at in open conpetition, may have
been col | usive, or may have been
submtted in bad faith; or

(G A determnation by the chief procurenent
officer or a designee that a
cancellation is in the public interest.

(b) A notice of cancellation shall be sent to al
busi nesses solicited and the notice shall include:

(1) Identity of the solicitation;

(2) Brief explanation of the reason(s) for

cancel | ati on; and

(3) \Were appropriate, an explanation that an

opportunity will be given to conpete on any

resolicitation or any future procurenents of
sim | ar goods, services, or construction.
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(c) Docunentation on the reasons for cancellation
shall be made a part of the procurenent file and shal
be available for public inspection. [Eff 12/15/95; am
and conp 11/17/97; am and conp 7/25/02; conp

11/ 15/ 03 ] (Auth: HRS 88103D- 202, 103D- 308)
(I'mp:  HRS 8103D- 308)

83-122-97 Rejection of bids and proposals. (a)
A bid shall be rejected for reasons including but not
imted to:
(1) The bidder is nonresponsible as determ ned by
subchapter 13; or
(2) The bid is not responsive, that is, it does
not conformin all material respects to the
solicitation by reason of its failure to neet
the requirenments of the specifications or
perm ssible alternates or other acceptability
criteria set forth in the solicitation,
pursuant to section 3-122-33.
(b) A proposal may be accepted with nodification
or correction, unless the solicitation states
ot herw se
(1) This allowance nust be considered in
det erm ni ng whet her reasons exist for
rejecting all or any part of a proposal.
(2) A proposal shall be rejected for reasons
including but not limted to:

(A) The offeror is nonresponsible as
determ ned by subchapter 13;

(B) The proposal, after any opportunity has
passed for nodification or
clarification, fails to neet the
announced requirenments of the agency in
some material respect; or

(C© The proposed price is clearly
unr easonabl e.

(c) An offeror may not Iimt acceptance to the
entire bid or proposal offering, unless allowed by the
solicitation:

[

(1) If the acceptance of an offer is so limted
by the offeror but not allowed, the offer
will be determined to be not acceptable and
rej ect ed.

(2) If the acceptance of an offer is so limted
by the offeror and all owed, the purchasing
agency shall not reject part of the offer and
award on the remai nder.

(d) Awitten notice shall be sent to the offeror
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advising of the reasons for the rejection. [Eff

12/ 15/95; conp 11/17/97; am and conp 7/25/02;

conp 11/15/03 ] (Auth: HRS §8103D- 202, 103D- 308)
(I'mp:  HRS 8103D- 308)

83-122-98 Disposition of offers. Wen offers are
rejected, or a solicitation cancelled after offers are
recei ved

(1) The offers which have been opened shall be

retained in the procurenent file; and

(2) The unopened offers shall be returned to the

of ferors upon request; or otherw se di sposed
of . [Eff 12/15/95; conp 11/17/97; conp

7/ 25/ 02; conp 11/15/03 ] (Auth: HRS
88103D- 202, 103D-308) (Inp: HRS §103D 308)

8§83-122-99 to 3-122-101 (Reserved).

SUBCHAPTER 12
CONTRACT NOT BI NDI NG UNLESS FUNDS AVAI LABLE

83-122-102 Contract not binding unless funds
avai lable. (a) cCertification that there is an
appropriation or balance of an appropriation sufficient
to cover the amount required by the contract as well as
the application of federal funds shall comply or be
exempt under section 103D-309, HRS.
(b) Additional certification exceptions are for
the follow ng types of contracts for which the
respective chief financial officer shall only be
required to certify that there is an appropriation or
bal ance of an appropriation over and above al
out standing contracts that is sufficient to cover the
anount required to be paid under the contract during
the initial fiscal period and the contractual
obligation of both parties in each fiscal period
succeeding the first is subject to the appropriation
and availability of funds:
(1) A lease contract pursuant to section 3-122-
147; and

(2) An installnment purchase paynment contract
pursuant to section 3-122-148.

(c) Certification of a portion of the total funds
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required for a contract may be permtted when an

i medi ate solicitation will result in significantly
nore favorable contract terns and conditions to the
State than a solicitation nade at a | ater date;
provided that certification for partial funding shal

be permtted only if the respective chief financial
officer, as the case may be, states in the certificate
that the availability of funds in excess of the anount
certified as avail able shall be contingent upon future
appropriations or special fund revenues. All contracts
partially funded shall be enforceable only to the
extent to which funds have been certified as avail abl e.
[ Eff 12/ 15/95; am and conp 11/17/97; am and conp

7/ 25/ 02; conmp 11/15/03 ] (Auth: HRS 8§103D 202)
(I'mp: HRS §8103D- 309, 103D 315)

§3-122-103 REPEALED. [R 7/25/02]

§3-122-104 REPEALED. [R 11/17/97]

8§83-122-105 to 3-122-107 (Reserved).

SUBCHAPTER 13
RESPONSI Bl LI TY OF Bl DDERS AND OFFERORS

83-122-108 (Qualification of offeror or
prospective offeror. (a) Pursuant to section 103D
310, HRS, a determnation of responsibility or
nonresponsi bility of an offeror or prospective offeror
to performthe work called for in the solicitation
shall be made by the procurenent officer on the basis
of avail abl e information.

(b) If the procurenent officer requires
additional information, the offeror or prospective
offeror may be required to answer questions contai ned
in the sanple questionnaire provided by the policy
boar d.

(c) The requested information shall be furnished
upon request within two working days or |onger at the
di scretion of the procurenent officer. Failure to
furnish the requested information within the tine
al l oned may be grounds for a determ nation of
nonresponsi bility.
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(d) Upon determ nation of nonresponsibility, the
of feror or prospective offeror shall be notified in
witing. The decision shall be final unless the
of feror or prospective offeror applies for
adm ni strative hearing pursuant to section 3-126-42.

[ Eff 12/15/95; am and conp 11/17/97; am and conp
7/ 25/ 02; conmp 11/15/03 ] (Auth: HRS 88103D 202,
103D-310) (Inmp: HRS §103D 310)

83-122-109 Questionnaire. The questionnaire

shall request information for the follow ng categories:

(1) Financial ability to deliver the goods or
performthe work required;

(2) Material, equipnment, facility, and personnel
resources and expertise available, or the
ability to obtain them in order to neet
contractual requirenents;

(3) References for the determi nation of a
satisfactory record of performance;

(4) References for the determnation of a
satisfactory record of integrity;

(5) Legal qualifications to contract with the
State; and

(6) Additional information necessary for a
determ nation of responsibility. [Eff
12/ 15/ 95; conp 11/17/97; am and conp 7/25/02;
conp 11/ 15/ 03 ] (Auth: HRS 88103D- 202,
103D-310) (Inp: HRS 8103D 310)

§3-122-110 REPEALED. [R 7/25/02]

83-122-111 Notice of intent to offer. (a) Wen
required by the solicitation, a prospective offeror
shall file a witten notice of intent to offer, subject
to the foll ow ng:

(1) The notice shall be received not |ess than
ten days prior to the deadline for receipt of
of fers.

(2) The notice may be submtted by facsimle,
pursuant to section 3-122-9, and the date of
recei pt as evidenced by the procurenent
officer's transaction receiving report, shal
determ ne tineliness of the notice.

(b) A notice of intent to offer may be waived in

the case of a single offer when the procurement officer
determines that acceptance is in the best interest of
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the public and the basis for the acceptance is
explained in the written determination. [Eff 7/25/02;
comp 11/ 15/ 03 ] (Auth: HRS §§$103D-202, 103D-310)
(Imp: HRS §103D-310)

8§3-122-112 Responsibility of offerors. (a) The
of feror, as proof of conpliance with the requirenents
of section 103D 310(c), HRS, upon award of a contract
made pursuant to sections 103D 302, 103D 303, 103D 304,
or 103D 306, HRS, shall provide:
(1) A tax clearance certificate fromthe
departnment of taxation and the Internal
Revenue Service, subject to section 103D 328,
HRS, current within six nonths of issuance
dat e;
(2) Acertificate of conpliance for chapters 383,
386, 392, and 393, HRS, fromthe departnent
of labor and industrial relations, current
wi thin six nmonths of issuance date; and
(3) Acertificate of good standing fromthe
busi ness regi stration division of the
departnment of conmerce and consuner affairs,
current within six nonths of issuance date.
(b) For small purchase awards nmade pursuant to
sections 103D- 304 and 103D- 305, HRS, the offeror shal
provi de only upon request of the purchasing agency, the
certificates in subsection (a) (1), (2), or (3).

(c) Al state and county procurenent officers or
agents shall w thhold final paynment of a contract
i ncluded in subsection (a), until receipt of:

(1) A tax clearance certificate fromthe director
of taxation and the Internal Revenue Service,
subject to section 103D 328, HRS, current
within two nonths of issuance date; and

(2) Acertification fromthe contractor affirmng
that the contractor has, as applicable,
remai ned in conpliance with all |aws as
required by this section. A contractor
making a false affirmati on shall be suspended
and may be debarred pursuant to section 103D
702, HRS

(d) This section shall not apply to any contract

to the extent it jeopardi zes federal funding. [Eff
11/ 15/ 03 ] (Auth: HRS 88103D- 202, 103D 310)
(I'nmp:  HRS 8103D- 310)

§83-122-113 to 3-122-115 (Reserved).
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§3-122-123

SUBCHAPTER 14
PREQUALI FI CATI ON OF SUPPLI ERS

8§3-122-116 Conditions for prequalification of
suppliers. Prequalification of suppliers for
particul ar types of goods, services, and construction
shal | be all owed under the foll ow ng conditions:

(1) Tolimt a solicitation to those vendors who
nmeet statutory or |icensing requirenents
applicable to the solicitation;

(2) To mnimze the tinme necessary to verify
vendor qualifications which otherw se woul d
jeopardi ze tinmely award of contracts. [Eff
12/ 15/95; conp 11/17/97; conp 7/25/02;
conp 11/15/03 ] (Auth: HRS §8103D- 202,
103D-311) (Inp: HRS 8§103D 311)

§3-122-117 REPEALED. [R 11/15/03 ]
§83-122-118 to 3-122-120 (Reserved).

SUBCHAPTER 15
COST OR PRI CI NG DATA

§3-122-121 Scope and application. The cost and
pricing data requirenment in this subchapter applies to
contracts when either cost or pricing data or both are
required to be submtted pursuant to section 3-122-123,
except for the follow ng:

1 Smal | purchases; or
(2) A contact let by conpetitive seal ed bidding

or nmulti-step bidding, except when price
adj ustments are subsequently nade to the
contract pursuant to section 3-122-123. [Eff
12/ 5/ 95; am and conp 7/25/02; conp

11/ 15/ 03 ] Auth: HRS 8103D-202) (I np:
HRS §103D- 312)

8§3-122-122 Cost or pricing data defined. Cost
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and pricing data neans all facts as of the date of
price agreenent that prudent buyers and sellers would
reasonably expect to affect price negotiations
significantly. Cost or pricing data are factual, not
judgnmental, and are therefore verifiable. While they
do not indicate the accuracy of a prospective
contractor's judgnment about future costs or
projections, they do include the data formng the basis
for that judgnment. Cost or pricing data are nore than
hi storical accounting data; they are all facts that can
reasonably be expected to contribute to the soundness
of estimates of future costs and to the validity of
determ nations of costs already incurred. They also
i nclude factors as:
(1) Vendor quotations;
(2) Nonrecurring costs;
(3) Information on changes in production nethods
and in production or purchasing vol une;
(4) Data supporting projections of business
prospects and objectives and rel ated
operations costs;

(5) Unit cost trends as those associated with
| abor efficiency;

(6) Make or buy deci sions;

(7) Labor union contract negotiations; and

(8) Information on nmanagenent deci sions that

could have a significant bearing on costs.
[Eff 12/ 15/95; conp 11/17/97; conp 7/25/02;
conp 11/15/03 ] (Auth: HRS 8103D- 202)
(I'mp:  HRS 8103D- 312)

§3-122-123 Requirenent for cost or pricing data.
The procurement officer shall require cost or pricing
data or both in support of the follow ng, and may
require for professional services pursuant to
subchapter 7:

(1) Any contract, resulting fromconpetitive
seal ed proposals or sole source procurenent,
expected to exceed $100, 000;

(2) Any price adjustnment to a contract involving
aggregate increases and decreases in costs
plus applicable profits expected to exceed
$100, 000, including a contract resulting from
conpetitive seal ed bidding, whether or not
cost or pricing data were required in
connection with the initial pricing of the
contract, except when unrel ated and
separately priced adjustnents, not requiring
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(3)

cost or pricing data if considered
separately, are consolidated for
adm ni strative conveni ence; or
A witten determ nation by a procurenent
of ficer that the circunstances warrant
requi ring subm ssion of cost or pricing data
provi ded, however, when | ess than conplete
cost analysis, for exanple; analysis of only
specific factors will provide a reasonable
pricing result on awards under $100, 000
wi t hout the subm ssion of conplete cost or
pricing data, the procurenent officer shal
request only that data consi dered adequate to
support the limted extent of the cost
anal ysi s needed and need not require
certification. [Eff 12/15/95; conp 11/17/97;
am and conp 7/25/02; am and conp

11/ 15/ 03 ] (Auth: HRS 8103D 202)
(I'nmp:  HRS 8103D 312)

§3-122-124 Exceptions to the requirenent for cost
or pricing data. (a) Cost or pricing data need not be

subm tted or certified where the contract price is

based on:

(1)

(2)

(3)

(4)

Adequat e price conpetition which neans at

| east two responsible offerors independently
conpete for a contract to be awarded to the
of feror submtting the | owest eval uated
price.

Est abl i shed cat al ogue price which neans the
price included in a catal ogue, price Ilist,
schedul e, or other formthat is regularly
mai nt ai ned by a manufacturer or contractor;
is either published or otherw se avail abl e
for inspection by custoners; and states the
price at which sales are currently or were
| ast made to a significant nunber of any
category of buyers or buyers constituting the
general (non-governnent) buying public for
t he goods or services invol ved.
"Est abl i shed market price" which neans a
current price, established in the usual and
ordi nary course of trade between buyers and
sellers, which can be substantiated from
sour ces i ndependent of the manufacturer or
supplier and may be an indication of the
reasonabl eness of price.

Prices set by |law or regul ation whi ch neans
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the price of a good or service is set by |aw
or rule if sone governnental body establishes
the price that the contractor may charge the
State and ot her custoners.

(b) If, despite the existence of an established
catal ogue price or market price, and after consultation
with the prospective contractors, the procurenent
of ficer considers that the price is not reasonable,
cost or pricing data may be requested. Were the
reasonabl eness of the price can be assured by a request
for cost or pricing data limted to data pertaining to
the differences in the itemor services being procured
and those listed in the catal ogue or market, requests
should be so limted.

(c) Wen the chief procurenent officer or the
head of a purchasing agency determnes in witing to
wai ve the applicable requirenents of paragraphs (1) or
(2) in section 3-122-123 for subm ssion of cost or
pricing data in a particular pricing action and the
reasons for the waiver are stated in the determ nation,
a copy of the determ nation shall be kept in the
contract file and nade avail able to the public upon
request .

(d) If after cost or pricing data were initially
requested and received, it is determ ned that adequate
price conpetition does exist, the data need not be
certified. [Eff 12/15/95; am and conp 11/17/97; am and
conp 7/25/02; comp 11/15/03 ] (Auth: HRS 88103D
202, 103D-312) (Inmp: HRS 8§103D 312)

§3-122-125 Subm ssion of cost or pricing data and
certification. (a) Wuen cost or pricing data are
required, they shall be submtted to the procurenent
officer prior to beginning price negotiations at any
reasonable time and in any reasonabl e manner prescri bed
by the procurenent officer. Wen the procurenent
officer requires the offeror or contractor to submt
cost or pricing data in support of any proposal, the
data shall either be actually submtted or specifically
identified in witing.

(b) The offeror or contractor is required to keep
t he subm ssion current until the negotiations are
concl uded.

(c) The offeror or contractor shall certify as
soon as practicable after agreenment is reached on price
that the cost or pricing data submtted are accurate,
conpl ete, and current as of the date of reaching
agreenment on price.
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(d) A refusal by an offeror to supply the
required data shall be referred to the chief
procurenent officer or the head of a purchasing agency,
whose duty shall be to determine in witing whether to
di squal i fy the nonconplying bidder or offeror, to defer
award pending further investigation, or to enter into
the contract. A refusal by a contractor to submt the
required data to support a price adjustnent shall be
referred to the chief procurenent officer or the head
of a purchasi ng agency who shall determne in witing
whether to further investigate the price adjustnent,
not to allow any price adjustnent, or to set the anmount
of the price adjustnment, subject to the contractor's
rights under chapter 3-126. [Eff 12/15/95; conp
11/17/97; conp 7/25/02; conp 11/15/03 ]  (Auth:

HRS 8§103D-202) (Inp: HRS 8103D 312)

83-122-126 Certificate of current cost or pricing

data. (a) Wen cost or pricing data nust be
certified, the certificate of current cost or pricing
data form provided by the policy board shall be
included in the contract file along with any award
docunentation required under this subchapter. The

of feror or contractor shall be required to submt the
certificate as soon as practicable after agreenent is
reached on the contract price or adjustnent.

(b) Although the certificate pertains to "cost or
pricing data," it is not to be construed as a
representation as to the accuracy of the offeror’'s or
contractor's judgnment on the estimated portion of
future costs or projections. It does, however,
constitute a representation as to the accuracy of the
data upon which the offeror's or contractor's judgnent
is based. A certificate of current cost or pricing
data shall not substitute for exam nation and anal ysis
of the offeror's or contractor's proposal.

(c) \Wenever it is anticipated that a certificate
of current cost or pricing data may be required, notice
of this requirenent shall be included in the
solicitation. |If a certificate is required, the
contract shall include a clause giving the State a
contract right to reduction in the price as provided
her ei n.

(d) The exercise of an option at the price
established in the initial negotiation in which
certified cost or pricing data were used does not
require recertification or further subm ssion of data.
[ Eff 12/ 15/95; conmp 11/17/97; conp 7/25/02; conp
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11/ 15/ 03 ] (Auth: HRS §103D-202) (Inp: HRS
§103D- 312)

83-122-127 Defective cost or pricing data. (a)
If certified cost or pricing data are subsequently
found to have been inaccurate, inconplete, or not
current as of the date stated in the certificate, the
State is entitled to an adjustnent of the contract
price, including profit or fee, to exclude any
significant sum by which the price, including profit or
fee, was increased because of the defective data. It
is presuned that overstated cost or pricing data
i ncreased the contract price in the amount of the
defect plus related overhead and profit or fee.
Therefore, unless there is a clear indication that the
defective data were not used or relied upon, the price
shoul d be reduced by the ampbunt. In establishing that
t he defective data caused an increase in the contract
price, the procurenent officer is not expected to
reconstruct the negotiation by speculating as to what
woul d have been the nmental attitudes of the negotiating
parties if the correct data had been submtted at the
time of agreenent on price.

(b) In determning the anbunt of a downward
adj ustnent, the contractor shall be entitled to an
of fsetting adjustnment for any understated cost or
pricing data submtted in support of price negotiations
for the sanme pricing action up to the anount of the
State's claimfor overstated cost or pricing data
arising out of the sane pricing action.

(c) |If the contractor and the procurenent officer
cannot agree as to the existence of defective cost or
pricing data or amount of adjustnent due to defective
cost or pricing data, the procurenent officer shall set
an anount in accordance with the provisions of this
subchapter and the contractor may appeal this decision
as a contract controversy under chapter 3-126. [Eff
12/ 15/95; conp 11/17/97; conp 7/25/02; conp
11/ 15/ 03 ] (Auth: HRS 8103D- 202) (Inp: HRS
8103D- 312)

§3-122-128 Cost analysis techni ques. Cost
anal ysis includes the appropriate verification of cost
or pricing data, and the use of this data to eval uate:
(1) Specific elements of costs which may include
direct | abor, indirect costs, direct
material, other direct costs, subcontract
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costs, and fixed fee or profit;

(2) The necessity for certain costs;

(3) The reasonabl eness of anounts estimted for
t he necessary costs;

(4) The reasonabl eness of all owances for
conti ngenci es;

(5) The basis used for allocation of indirect
costs;

(6) The appropriateness of allocations of
particular indirect costs to the proposed
contract; and

(7) The reasonabl eness of the total cost or
price. [Eff 12/15/95; conp 11/17/97; conp
7/ 25/ 02; conp 11/15/03 ] (Auth: HRS
§103D-202) (Inmp: HRS 8103D 312)

83-122-129 Price analysis techniques. (a) Price
analysis is used to determine if a price is reasonable
and acceptable. It involves an evaluation of the
prices for the same or simlar itens or services.
Exanpl es of price analysis criteria include but are not
[imted to:

(1) Price subm ssions of prospective bidders or

offerors in the current procurenent;

(2) Prior price quotations and contract prices

charged by the bidder, offeror, or
contractor;

(3) Prices published in catal ogues or price

lists;

(4) Prices avail able on the open market; and

(5) In-house estinmates of cost.

(b) I'n making the analysis, consideration nust be
given to any differing ternms and conditions. [Eff
12/ 15/95; conp 11/17/97; conp 7/25/02; conp

11/ 15/ 03 ] (Auth: HRS 8103D- 202) (Inp: HRS
8103D- 312)

83-122-130 Evaluation of cost or pricing data.
Eval uations of cost or pricing data should include
conparisons of costs and prices of an offeror's cost
estimates wth those of other offerors and any
i ndependent state price and cost estimates. They shal
al so i nclude consideration of whether the costs are
reasonabl e and al | ocabl e under the pertinent provisions
of chapter 3-123. [Eff 12/15/95; conp 11/17/97;
conp 7/25/02; conp 11/ 15/ 03 ] (Auth: HRS 8103D
202) (Inmp: HRS 8103D 312)
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8§83-122-131 to 3-122-132 (Reserved).

SUBCHAPTER 16
TYPES OF CONTRACTS

8§3-122-133 Restrictive or prohibitive use of
certain types of contracts. (a) Subject to the
[imtations of this section, any type of contract that
wi |l pronote the purchasing agency's best interests nay
be used, except that cost-reinbursenent and cost-pl us-
a- per cent age-of -cost contracts are:

(1) Restricted to only when the chief procurenent
officer determnes in witing that the
contracts are likely to be less costly than
any other type of contract or that it is
i npracticable to obtain the goods, services,
or construction required except by neans of
t he contracts.

(2) Prohibited if their use would jeopardize the
recei pt of federal assistance noneys or
reduce the anmount of the assistance under any
applicable federal statute or regul ation.

(b) Award of a cost-plus-a-percentage-of - cost

contract may not be made unl ess:

(1) Notice is given to the head of the conpliance
audit unit, president of the senate, speaker
of the house of representatives, and the
chairpersons of the senate ways and neans and
house finance conmttees; and

(2) Notice is conspicuously posted in an area
accessible to the public in the office of the
procurenent officer and available for public
i nspection during normal business hours.

c The determ nations required by this section
shal | be final and conclusive unless they are clearly
erroneous, arbitrary, capricious, or contrary to |aw
[ Eff 12/ 15/95; am and conp 11/17/97; conp 7/25/02;
conp 11/15/03 ] (Auth: HRS §8103D- 202, 103D 313,
103D-318) (I np: HRS 88103D 313, 103D 318)

83-122-134 Selection of contract types. (a) The
sel ection of an appropriate contract type depends on
factors, including but not limted to:
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(1)
(2)
(3)

(4)
(b)

The nature of the goods, services, or
construction to be procured;

The uncertainties which may be involved in
contract perfornmance;

The extent to which the purchasi ng agency or
the contractor is to assunme the risk of the
cost of performance of the contract; and

The degree of responsibility assunmed by the
contractor.

The obj ective when selecting a contract type

is to obtain the best value in needed goods, services,

or constru
cost or pr

(1)

(2)

ction in the time required and at the | owest
ice to the purchasi ng agency.

To achieve this objective, the procurenent

of ficer, before choosing a contract type,
shoul d review the el enents of the procurenent
which directly affect the cost, tinme, risk,
and profit incentives bearing on the

per f or mance.

Factors to be considered in selecting any
type of contract include, but are not limted

to:

(A) The type and conplexity of the good,
service, or construction item being
procur ed;

(B) The difficulty of estimating performance
costs as the inability of the agency to
devel op definitive specifications, to
identify the risks to the contractor
inherent in the nature of the work to be
performed, or otherw se to establish
clearly the requirenent of the contract;

(© The adm nistrative costs to both
parties;

(D) The degree to which the purchasing
agency nust provide technical
coordi nati on during the performnce of
t he contract;

(E) The effect of the choice of the type of
contract on the anmount of conpetition to
be expected;

(F) The stability of material or comuodity
mar ket prices or wage |evels;

(@ The urgency of the requirenent; and
The I ength of contract perfornmance.

[ Eff 12/15/95; conp 11/17/97;

conp 7/25/02; conmp 11/15/03 ] (Auth:
HRS §8103D- 202, 103D-313) (Ilnmp: HRS

8§103D- 313)
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83-122-135 Types of contracts. (a) Contract
types descri bed bel ow are the principal contract types
and any other type not described may be used, subject
to the prohibition and restriction in section 3-122-

133.

(b)
fol |l owi ng
of any of

(1)

(2)

(3)
(4)

(5)
(6)

(7)

Contract types are categorized based on the

and a type of contract may be a conbination

the foll ow ng:

Conpensati on, which i ncl udes:

(A) Fixed-price contract, pursuant to
section 3-122-136, as follows:

(i) Frmfixed-price contract; and

(i1) Fixed-price contract with price
adj ust nent .

(B) Cost-reinbursement contract, pursuant to
section 3-122-137, as follows:

(i) Cost contract wthout fee;

(i1) Cost-plus-fixed fee contract of the
conpletion formtype or the term
formtype; and

(ii1)Cost-plus-a-percentage- of - cost
contract.

Cost incentives to provide special incentives

to reduce total costs of performance, which

i ncl udes:

(A) Cost-incentive contract, pursuant to
section 3-122-138, as follows:

(i) Fixed-price cost incentive
contract; and

(ii1) Cost-reinbursement contract with
cost incentive fee.

Performance incentive, pursuant to section 3-

122-139;

Time and materials, pursuant to section 3-

122-140;

Labor hour, pursuant to section 3-122-141;

Quantity, which includes:

(A) Definite quantity contract, pursuant to
section 3-122-142; and

(B) Indefinite quantity contract, which

i ncl udes requirenents contract, pursuant

to section 3-122-143.

Use of nmultiple sources when conditions exi st
under which it is either necessary or

advant ageous to award a contract to nore than
one supplier for the sane itemon a
solicitation, or for simlar itens, which
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i ncl udes:
(A) Incremental award contract of a definite
guantity, pursuant to section 3-122-144;
(B) Miltiple award contract of an indefinite
guantity, pursuant to section 3-122-145;
and
(C Geographic or regional award contract,
pursuant to section 3-122-146.
(8) Passing of title, which includes |ease
contracts, pursuant to section 3-122-147;
(9) Installnment purchase paynents, pursuant to
section 3-122-148; and
(10) Length of contract, which includes nulti-term
contracts, pursuant to section 3-122-149.
[ Eff 12/ 15/95; am and conp 11/17/97; conp
7/ 25/ 02; conp 11/15/03 ] (Auth: HRS
8§8103D- 202, 103D- 313, 103D-322) (Inp: HRS
8§8103D- 313, 103D 315, 103D 322)

83-122-136 Fixed-price contract. (a) The fixed-
price contract is the only type of contract that can be
used in conpetitive sealed bidding. It places
responsibility on the contractor for the delivery of
t he goods or the conplete performance of the services
or construction in accordance with the contract terns
at a price that may be firmor may be subject to
contractually specified adjustnents. It is appropriate
for use when the extent and type of work necessary to
nmeet the purchasi ng agency's requirenents can be
reasonably specified and the cost can be reasonably
estimated, as is generally the case of construction or
standard conmerci al products.

(b) The firmfixed-price contract is one type of
fixed-price contract. It provides a price that is not
subject to adjustnent due to variations in the
contractor's cost of performng the work specified in
the contract. It should be used whenever prices which
are fair and reasonable to the purchasing agency can be
establi shed at the outset. Bases upon which firmfixed
prices may be established include:

(1) Adequate price conpetition for the contract;

(2) Conparison of prices in simlar prior
procurenent in which prices were fair and
reasonabl e;

(3) Establishnent of realistic costs of
performance by utilizing avail able cost or
price data and identifying certainties in
contract perfornmance; or
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(4) Use of other adequate neans to establish a

firmprice.

(c) The fixed-price contract with price
adjustnent is another type of fixed-price contract. It
provides for variation in the contract price under
special conditions defined in the contract, other than
customary provisions authorizing price adjustnents due
to nodifications to the work. The fornula or other
basi s by which the adjustnment in contract price can be
made shall be specified in the solicitation and the
resulting contract. Adjustnent allowed may be upward
or downward only or both upward and downwar d.

(d) Exanples of conditions under which
adj ustments nmay be provided are:

(1) In fixed-priced contracts:

A) Changes in the contractor's |abor
agreenent rates as supplied to industry
or area w de; or

(B) Changes due to rapid and substanti al
price fluctuations, which can be rel ated
to an accepted index; and

(2) In requirenments contracts:

(A) Wen a general price change applicable
to all custonmers occurs; or

(B) Wen a general price change alters the
base price, as a change in a
manuf acturer's price to which a fixed
di scount is applied pursuant to the
contract to determ ne the contract
price. [Eff 12/15/95; conp 11/17/97;
conp 7/25/02; amand conp 11/15/03
(Auth: HRS 88103D 202, 103D 313) (I np:

HRS §103D- 313)

8§3-122-137 Cost-reinbursenent contract. (a) The
cost-rei nbursenent contract, subject to section 3-122-
133, provides for paynent to the contractor of
al  owabl e costs incurred in the performance of the
contract as determned in accordance with subchapter 15
and as provided in the contract.

(b) It establishes at the outset an estimated
cost for the performance of the contract and a doll ar
ceiling which the contractor may not exceed, except at
its own expense, w thout prior approval or subsequent
ratification by the procurenent officer and, in
addi tion, may provide for paynment of a fee.

(c) It has a provision whereby the contractor
agrees to performas specified in the contract until
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the contract is conpleted or until the costs reach the
specified ceiling, whichever occurs first.

(d) It is appropriate when the uncertainties
invol ved in contract performance are of the magnitude
that the cost of contract performance cannot be
estimated with sufficient certainty to realize econony
by use of any type of fixed-price contract.

(e) It necessitates appropriate nonitoring by
agency personnel during performance so as to give
reasonabl e assurance that the objectives of the
contract are being net.

(f) It is particularly suitable for research
devel opnent, and study type contracts.

(g) It may be used only when it is determ ned
t hat :

(1) Acontract is likely to be less costly to the
pur chasi ng agency than any other type or that
it is inpracticable to obtain otherw se the
goods, services, or construction;

(2) The proposed contractor's accounting system
will permt tinmely devel opnent of al
necessary cost data in the formrequired by
the specified contract type contenpl ated; and

(3) The proposed contractor's accounting system
is adequate to all ocate costs in accordance
wi th generally accepted accounting
princi pl es.

(h) The cost contract is one type of cost-

rei nbursenent contract which provides that the
contractor will be reinbursed for allowable costs
incurred in performng the contract but will not
receive a fee.

(i) The cost-plus-fixed fee contract is another
type of cost-rei nbursenment contract:

(1) It provides for paynment to the contractor of

an agreed fixed fee in addition to

rei mbursenent of all owable incurred costs.
The fee is established at the tinme of
contract award and does not vary whet her or
not the actual cost of contract performance
is greater or less than the initial estimated
cost established for the work. Thus, the fee
is fixed but not the contract anmount because
the final contract anmount will depend on the
al  owabl e costs reinbursed. The fee is
subject to adjustnent only if the contract is
nodi fied to provide for an increase or
decrease in the scope of work specified in

t he contract.
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(2) It can be either a conpletion formor term

form

(A)

(B)

(O

(D

The conpletion formis one which
descri bes the scope of work to be done
as a clearly defined task or job with a
definite goal or target expressed and
with a specified end-product required.
This formof cost-plus-fixed fee
contract normally requires the
contractor to conplete and deliver the
speci fied end-product as a condition for
paynment of the entire fixed-fee
established for the work and within the
estimated cost if possible. However, in
the event the work cannot be conpl et ed
within the estinmated cost, the agency
can elect to require nore work and
effort fromthe contractor w thout
increase in fee provided it increases
t he estimated cost.
The termformis one which describes the
scope of work to be done in general
terms and which obligates the contractor
to devote a specified level of effort
for a stated period of tinme. The fixed
fee is payable at the term nation of the
agreed period of tinme. Paynent is
contingent upon certification that the
contractor has exerted the |evel of
effort specified in the contract in
perform ng the work called for and that
t he performance i s considered
sati sfactory by the purchasing agency.
The conpl etion form of the cost-plus-
fixed fee contract is preferred over the
term f orm whenever the follow ng can be
defined with sufficient precision to
permt the devel opnent of estimates
wi t hi n which prospective contractors can
reasonably be expected to conplete the
wor k:
(i) The work itself; or
(i1) Specific mlestones which are
definabl e points in a program when
certain objectives can be said to
have been acconpli shed.
In no event should the termformof the
cost-plus-fixed fee contract be used
unl ess the contractor is obligated by
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the contract to provide a specific
| evel -of -effort within a definite period

of tinme.
(Jj) The cost-plus-a-percentage-of-cost contract
is anot her type of cost-reinbursement contract. |Its

use is restricted or prohibited, pursuant to section 3-
122-133. Prior to conpletion of the work, the parties
agree that the fee will be a predeterm ned percentage
of the total cost of the work. The contract provides
incentive for the contractor to incur cost at the
expense of the State since the nore the contractor
spends, the greater its fee. [Eff 12/15/95; am and
conp 11/17/97; conp 7/25/02; am and conp 11/ 15/ 03

] (Auth: HRS 8§8103D 202, 103D 313) (Inp: HRS 8103D
313)

§3-122-138 Cost-incentive contract. (a) The
cost-incentive contract provides for the rei nbursenent
to the contractor of allowable costs incurred up to the
ceiling anmbunt and establishes a fornula whereby the
contractor is rewarded for performng at |ess than
target costs or is penalized if it exceeds target cost.

(b) The profit or fee under the contract wll
vary inversely with the actual, allowable costs of
performance and consequently is dependent on how
effectively the contractor controls cost in the
performance of the contract.

(c) The fixed-price cost incentive contract is
one type of cost incentive contract. The parties
establish at the outset a target cost, a target profit,
a formula which provides a percentage increase or
decrease of the target profit dependi ng on whether the
actual cost of performance is |less than or exceeds the
target cost, and a ceiling price. After performance of
the contract, the actual cost of performance is arrived
at based on the total incurred all owable costs as
determ ned in accordance with subchapter 15 and as
provided in the contract. The final contract price is
t hen established in accordance with the fornula using
t he actual cost of performance. The final contract
price may not exceed the ceiling price. The contractor
is obligated to conplete performance of the contract,
and, if actual costs exceed the ceiling price, the
contractor suffers a | oss.

The fixed-price cost incentive contract serves
t hree obj ectives:

(1) It permts the establishnment of a firm

ceiling price for performance of the contract
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whi ch takes into account uncertainties and
contingencies in the cost of performance;

(2) It notivates the contractor economcally
since cost is in inverse relation to profit--
the |l ower the cost, the higher the profit;
and

(3) It provides a flexible pricing nmechanismfor
establishing a cost sharing responsibility
between the State and contractor dependi ng on
the nature of the goods, services, or
construction being procured, the I ength of
t he contract performance, and the performance
ri sks invol ved.

(d) The cost-rei nbursenment contract with cost
incentive fee is another type of cost-incentive
contract. The parties establish at the outset a target
cost, a target fee, a fornula for increase or decrease
of fee dependi ng on whet her actual cost of perfornmance
is less than or exceeds the target cost, w th maxi num
and mnimumfee [imtations, and a cost ceiling which
represents the maxi num anmount which the agency is
obligated to reinburse the contractor. The contractor
continues performance until the work is conplete or
costs reach the ceiling specified in the contract.
After performance is conplete or costs reach the
ceiling, the total incurred, allowable costs reinbursed
in accordance with subchapter 15 and as provided in the
contract are applied to the formula to establish the
incentive fee payable to the contractor. This type of
contract gives the contractor a stronger incentive to
efficiently manage the contract than a cost-plus-fixed-
fee contract provides.

(e) Prior to entering into any cost incentive
contract, or any cost-reinbursed contract with cost
incentive fee, the procurenment officer shall make the
witten determ nation required by section 3-122-137(Q).
[ Eff 12/ 15/95; am and conp 11/17/97; conp 7/25/02; am
and conp 11/15/03 ] (Auth: HRS §8103D- 202, 103D
313) (Imp: HRS §103D 313)

8§3-122-139 Performance incentive contract. (a)
In a performance incentive contract, the parties
establish at the outset a pricing basis for the
contract, performance goals, and a fornula which varies
the profit or the fee if the specified perfornmance
goal s are exceeded or not net.

(b) For exanple, early conpletion may entitle the
contractor to a bonus while | ater conpletion may
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entitle the State to a price decrease. [Eff 12/15/95;
conp 11/17/97; conp 7/25/02; conmp 11/15/03 ] (Auth:
HRS §8103D- 202, 103D 313) (Inp: HRS 8§103D 313)

§3-122-140 Tine and materials contract. (a) A
time and materials contract provides an agreed basis
for paynment for materials supplied and | abor perforned.

(b) It shall, to the extent possible, contain a
stated ceiling or an estimate that shall not be
exceeded wi t hout prior agency approval.

(c) Atinme and materials contract shall be
entered into only after the procurenment officer
determines in witing that:

(1) Agency personnel have been assigned to

cl osely nmonitor the performance of the work;
and

(2) In the circunstances, it would not be

practicable to use any other type of contract
to obtai n needed goods, services, or
construction, in the tine required, and at
the | owest cost or price to the purchasing
agency. [Eff 12/15/95; conp 11/17/97; conp
7/ 25/ 02; conp 11/15/03 ] (Auth: HRS
88103D 202, 103D-313) (Inmp: HRS 8§103D 313)

§3-122-141 Labor hour contract. (a) A |abor
hour contract provides only for the paynent of I|abor
per f or med.

(b) It shall contain the sane ceiling as provided
in subsection 3-122-140(Db).

(c) Prior to the award of the contract, the
procurenent officer shall make the determ nation as
required in subsection 3-122-140(c). [Eff 12/15/95;
conp 11/17/97; conp 7/25/02; conp 11/15/03 ] (Auth:

HRS §8103D- 202, 103D-313) (lnmp: HRS 8§103D 313)

83-122-142 Definite quantity contract. A
definite quantity contract is a type of fixed-price
contract that provides for delivery of a specified
quantity of goods or services either at specified tines
or when ordered. [Eff 12/15/95; conp 11/17/97; conp
7/ 25/ 02; conp 11/ 15/ 03 ] (Auth: HRS 88103D 202,
103D-313) (Inmp: HRS §103D 313)

8§3-122-143 Indefinite quantity contract. (a) An
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indefinite quantity contract is a type of fixed-price
contract for an indefinite amount of goods or services
to be furnished at specified tinmes, or as ordered.

(b) The solicitation for an indefinite quantity
contract:

(1) Shall include an approxi mate quantity or the

best information available as to quantity.

(2) May provide a mninumquantity the purchasing
agency is obligated to order and may al so
provi de for a maxi mum quantity provision that
limts the purchasing agency's obligation to
or der.

(c) A requirenents contract is a type of
indefinite quantity contract for goods or services that
obl i gates the purchasi ng agency to order all the actual
requi renents of designated agencies during a specified
period of time, and for the protection of the
pur chasi ng agency and the contractor, may include the
f ol | owi ng:

(1) A provision which requires the purchasing
agency and any ot her users naned in the
solicitation to order their actua
requi renents of the goods or services
covered; and

(2) A provision to reserve the right to take bids
separately if a particular quantity
requi rement arises which exceeds the
pur chasi ng agency's normal requirenments or an
anount specified in the contract.

(d) An exenption fromordering under a

requi renents contract nmay be granted when the chi ef
procurenent officer, head of the purchasing agency, or
a designee approves a finding that the good or service
under the contract will not neet the needs of the

pur chasi ng agency. [Eff 12/15/95; am and conp
11/17/97; conp 7/25/02; conp 11/15/03 ] (Auth: HRS
8§8103D- 202, 103D-313) (lnmp: HRS 8§103D 313)

8§3-122-144 Increnental award contract. (a) An
increnental award contract is a type of a definite
guantity contract resulting fromconditions under which
it was either necessary or advantageous to award a
contract to nore than one supplier for the sane item on
a solicitation, or for simlar itens.

(b) An incremental award contract is a contract
based on an award of portions of a definite quantity
requirenent to nore than one contractor, and each
portion is for a definite quantity and the sum of the
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portions is the total definite quantity required.

(c) This type of contract may be used only when
awards to nore than one bidder or offeror for different
anounts of the sanme item are necessary to obtain the
total quantity or the required delivery dates.

(d) If this type of contract is anticipated prior
to issuing a bid or proposal, the State shall reserve
the right to make an increnental award and the criteria
for award shall be stated in the bid or proposal and
the bid or proposal shall provide for separate-item
bids on less than the full quantity or the total
del i very.

(e) Evaluation and award shall be nmade by
accepting prices and deliveries beginning with the nost
econoni cal and progressing to higher offers until the
full requirenments are commtted at the | owest overal
cost avail abl e.

(f) Conpetitive seal ed bi dding, subchapter 5, is
t he conventional procurenment nethod for establishing
this type of contract, although conpetitive seal ed
proposal s, small purchase procedures, and energency
procurenents may be used if appropriate as determn ned
i n accordance with subchapters 6, 8, and 10.

(g) The procurenent officer shall nmake a witten
determ nation setting forth the reasons for the
i ncrenental award, which shall be made a part of the
procurenent file. [Eff 12/15/95; am and conp 11/17/97;
conp 7/25/02; conp 11/15/03 ] (Auth: HRS 88103D-
202, 103D-322) (Inmp: HRS 8§103D 322)

§3-122-145 Miltiple award contract. (a) A
multiple award contract is a contract resulting from an
award of an indefinite quantity requirenent for one or
nore simlar goods or services to nore than one bidder
or offeror. The relative inportance of price may vary
based on the requirenent and net hod of source
sel ection. In making a best val ue determ nation under a
conpetitive seal ed proposals process, the purchasing
agency may consi der anong ot her factors: special
features, trade-in, life cycle, warranties, service
availability, past performance, environnmental and or
energy efficiency considerations, and conpetition in
t he mar ket pl ace.

(b) The chief procurenment officer shal
determ ne, and the solicitation shall so state, if use
of multiple award contracts is voluntary or mandatory
for purchasi ng agenci es.

(c) Miltiple anards may be limted to a nunber of
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usi ng agencies and to provide for best val ue and
conpetitive pricing.

(d) Al eligible users of the contract shall be
named in the solicitation or be allowed to participate
at a later date.

(e) The State shall reserve the right to take
offers separately if:

(1) A particular quantity requirenent arises

whi ch exceeds its normal requirenment or an
anount specified in the contract; or

(2) The head of a purchasi ng agency approves a

finding that the goods or services avail able
under the contract will not neet a
nonrecurring special need of the State.

(f) The contract shall allow the using agencies
to procure goods produced, or services perforned,
incidental to the State's own prograns, as correctional
i ndustries, when the goods or services satisfy the
need.

(g) Anultiple award contract may al so be awarded
t hrough a single conpetitive solicitation on a
geographic or regional basis, pursuant to section 3-
122-146. [Eff 12/15/95; am and conp 7/25/02; conp

11/ 15/ 03 ] (Auth: HRS 88103D- 202, 103D 322)
(I'mp:  HRS 8103D- 322)

8§3-122- 146 (Geographic or regional award contract.
(a) Geographic or regional award contract is a type of
mul ti pl e-award contract nmade when goods or services are
required to widely scattered |ocations or a particular
requirenent is of a |ocal nature.

(b) Geographic regions may include:

Cahu as region 1, and further subdivided
into | eeward 1A, central OGahu-lower 1B
central Oahu-upper 1C, and wi ndward 1D,

(2) Maui as region 2, Hawaii as region 3,
Kauai as region 4.

(3) Those vendors that can provi de goods,
services, or construction anywhere in
the State woul d be identified as region
5, or they may select one or nore of the
regions in paragraphs (1) and (2)
depending on their capabilities.

(c) Geographic purchasing can be advant ageous, or
even necessary, for a nunber of reasons related to cost
of transportation in ternms of cost of the product or to
the need for local service, and limts the purchases to
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firms located in the area involved and to firns which
serve that area.

(d) Geographic bidding should not be used,
however, where a | arger contract can satisfy agencies
requirenents by nore effective conpetition and at | ower
costs.

(e) If aregional award is anticipated prior to
issuing a solicitation, the State shall reserve the
right to make the award and the criteria for award
shal |l be stated in the solicitation

(f) The procurenent officer shall nmake a witten
determ nation setting forth the reasons for a regional
award, which shall be nmade a part of the procurenent
file. [Eff 12/15/95; conp 11/17/97; conp 7/25/02;
conp 11/15/03 ] (Auth: HRS §8103D- 202, 103D-322)
(I'mp:  HRS 88103D 322, 103D 904)

83-122-147 Lease contract. (a) A lease is a
contract for the use of goods under which title does
not pass to the agency.

(b) A lease may be entered into provided:

(1) It is in the best interest of the purchasing

agency;

(2) Al conditions for renewal and costs of
termnation are set forth in the | ease; and

(3) The lease is not used to circunvent norna
procur ement procedures.

(c) A lease contract shall conply with the
certification of funds requirenent, pursuant to section
3-122-102(b).

(d) The followi ng | ease arrangenents are subject
to the conpetitive seal ed bidding or proposals process
when section 103D- 305, HRS, does not apply:

(1) Wen a lease is for at |east one year;

(2) Wen a | ease agreenent contains an option to
purchase and the total expenditure under this
option includes | ease or rental paynents; or

(3) Wen the total expenditure is for a multi-
term contract.

(e) Wen the | ease arrangenent is subject to the
conpetitive seal ed bidding or proposals process and an
option to purchase is contenplated, an option to
pur chase provision shall be included in the
solicitation. The provision shall provide that to
exercise the option is at the purchasing agency's
di scretion only, and not subject to agreenent or
acceptance by the contractor. Before exercising the
option the procurenment officer shall:
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(1) Investigate alternative neans of procuring
conpar abl e goods; and

(2) Conpare estimated costs and benefits
associated with the alternative neans and the
exerci se of the option, for exanple, the
benefit of buying new state-of-the-art goods
conpared to the estimated, initial savings
associated wth exercise of a purchase
option. [Eff 12/15/95; amand conp 11/17/97,
am and conp 7/25/02; conp 11/15/03
(Auth: HRS 88103D 202, 103D-313) (Inmp: HRS
8103D- 313)

83-122-148 |Installnent purchase paynent contract.
(a) Goods contracts may provide for purchase paynents,
including interest charges, over a period of tine.

(b) Installnment paynents shoul d be used
judiciously in order to achi eve econony and not to
avoi d budgetary restraints and shall be justified in
witing by the head of the purchasing agency.

(c) Heads of purchasing agencies shall be
responsi bl e for ensuring that statutory or other
prohi bitions are not violated by use of install nment
provi sions and that all budgetary, funding, or other
required prior approvals are obtained.

(d) Wen used, a provision for install nment
paynents shall be included in the solicitation
docunent .

(e) An installnment purchase paynent contract
shall conply with the certification of funds
requi rement pursuant to section 3-122-102(b). [Eff
12/ 15/95; conp 11/17/97; am and conp 7/25/02; conp

11/ 15/ 03 ] (Auth: HRS 88103D 202, 103D-313) (I np:
HRS §103D- 313)

83-122-149 Milti-termcontract. (a) The
objective of the nulti-termcontract is to encourage
effective conpetition or otherw se pronbte economes in
t he procurenent of goods and services.

(b) A nulti-termcontract extends over nore than
one fiscal period but funds are available for only the
initial fiscal period, and the contractual obligation
of both parties in each fiscal period succeeding the
first is subject to the appropriation and availability
of funds.

(c) Wen funds are not appropriated or otherw se
made avail able to support continuation of performance
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in a subsequent fiscal period, the contract shall be
cancel ed and the contractor shall be reinbursed for the
reasonabl e val ue of any non-recurring costs incurred
but not anortized in the price of the good or service
del i vered under the contract.

(d) Anulti-termcontract may be consi dered:

(1) Wen it is in the best interest of the State
to provide uninterrupted service over nore
t han one fiscal period and where the contract
will result in significantly nore favorable
contract terns and prices conpared to a
series of shorter termcontracts for the sane
good or service due to:

(A) High start-up costs; for exanple, a
student bus transportation contractor
woul d i ncur high start-up costs for
buses and ot her equi pnment solely to neet
the State's requirenents but the
equi pnrent woul d have useful life in
excess of one year; or

(B) A changeover of service contractors wth
bot h hi gh phase-in and hi gh phase- out
costs during a transition period.

(2) Wen special production, involving alteration
in the contractor’s facilities or high start-
up costs, for definite quantities of goods
for nore than one fiscal period is necessary
to best neet the needs of the State and funds
are available only for the initial fiscal
peri od;

(3) Wen firms, otherwse not willing or able to
conpet e because of high start-up costs or
capital investnment in facility expansion,
will be encouraged to participate in the
conpetition because of assurance of recouping
the costs during the period of contract
per f or mance;

(4) Wen | ower production costs because of |arger
guantity or service requirenments, and
substantial continuity of production or
performance over a |longer period of tine, can
be expected to result in lower unit prices;

(5) Wen stabilization of the contractor's work
force over a longer period of tinme my
pronot e econony and consistent quality; or

(6) Wen the cost and burden of contract
solicitation, award, and adm nistration of
t he procurement may be reduced.

(e) Anulti-termcontract may be entered into for
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any period of tinme deened to be in the best interest of
the State, provided the head of the purchasing agency
determines in witing that:

(1) The contract will serve the best interest of
the State by encouraging effective
conpetition or otherw se pronoting econonies
in procurenent; and

(2) Sufficient funds to pay for the initial term
of the contract are avail abl e.

(f) The solicitation for a nmulti-term contract

shal | state:

(1) The termof the contract and conditions for
renewal or extension, if any;

(2) That funds are available for only the initial
termof the contract, and the contractual
obligation of both parties in each fiscal
period succeeding the first is subject to the
appropriation and availability of funds;

(3) The amount of goods or services required for
t he proposed contract peri od;

(4) That a unit price shall be given for each
good or service, and that the unit prices
shall be the sane throughout the contract,
except to the extent price adjustnment is
al | owed;

(5) That the contract will be cancelled only if
funds are not appropriated or otherw se nmade
avai |l abl e to support continuation of
performance in any fiscal period succeeding
the initial termof the contract; however
this does not affect either the State's
rights or the contractor's rights under any
term nation clause of the contract;

(6) That the head of the purchasing agency nust
notify the contractor on a tinely basis that
the funds are, or are not, available for the
continuation of the contract for each
succeedi ng fiscal period; and

(7) That, in the event of cancellation as
provi ded in paragraph (5), the contractor
wi ||l be reinbursed the unanortized,
reasonably incurred, nonrecurring costs.

(g) A cancellation, as used in nmulti-term

contracting, neans the cancellation of the total

requi renents for the remaining portion of the contract
because funds were not appropriated or otherw se nade
avai | abl e.

(1) Cancellation of a nulti-termcontract shal
result when the head of the purchasing
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(2)

agency:

(A) Notifies the contractor of
nonavai l ability of funds for contract
performance for any fiscal period
subsequent to the first; or

(B) Fails to notify the contractor that
funds are avail able for the succeedi ng
fiscal period or that funds which may be
used for the contract have not been
appropriated or otherw se made
avail abl e, by the date set forth in the
contract, unless the parties agree to
extend the date.

Thi s subsection does not Iimt the rights of

the State or the contractor under any

term nation clause of the contract if the

contract is term nated pursuant to that

cl ause rather than cancelled as provided in

this subsection. [Eff 12/15/95; am and conp

11/17/97; am and conp 7/25/02; conp

11/ 15/ 03 ] (Auth: HRS 8103D- 202) (I np:

HRS §103D- 315)

8§83-122-150 to 3-122-154 (Reserved).

SUBCHAPTER 17

§3-122- 155 REPEALED. [R 7/25/02]

SUBCHAPTER 18
Rl GHAT TO | NSPECT PLANT

83-122-166 Inspection of plant or site.
Ci rcunst ances under which the State may perform
i nspections include, but are not Iimted to,
i nspections of the contractor's plant or site in order

to determ

(1)

(2)

ne:
Whet her the standards set forth in section 3-
122- 108 have been net or are capabl e of being
nmet; and

If the contract is being perforned in
accordance with its terns. [Eff 12/15/95;
conp 11/17/97; conp 7/25/02; conp
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11/ 15/ 03 ] (Auth: HRS §103D 202) (I np:
HRS §103D- 316)

83-122-167 Access to plant or place of business.
The State may enter the plant or place of business of a
contractor, subcontractor, vendor, material supplier,
or a professional services provider to:
(1) Inspect goods or services for acceptance by
the State pursuant to the terns of a
contract;
(2) Audit cost or pricing data or audit the books
and records pursuant to section 3-122-175;
and
(3) Investigate in connection with an action to
debar or suspend a person from consi deration
for award of contracts pursuant to sections
3-126-11 through 3-126-18. [Eff 12/15/95; am
and conp 11/17/97; conp 7/25/02;
conp 11/15/03 ] (Auth: HRS §103D 202)
(I'nmp:  HRS 8103D- 316)

83-122-168 |Inspection and testing of goods and
services. (a) State contracts may provide that the
State may inspect supplies and services as required at
any site or facility and performtests to determ ne
whet her they conformto solicitation requirenments, or
after award, to contract requirenents, and are
therefore acceptable. The inspections and tests shal
be conducted in accordance with the terns of the
solicitation and contract.

(b) The chief procurenent officer may establish
operational procedures governing the testing and tri al
use of equi pment, materials, and other supplies by any
state agency, and the application of resulting
information and data to specifications or procurenents.
[ Eff 12/ 15/95; am and conp 11/17/97; conp 7/25/02;
conp 11/15/03 ] (Auth: HRS 8103D- 202) (Inp: HRS
8§103D- 316)

83-122-169 Conduct of inspections. (a)
| nspections or tests shall be perfornmed so as not to
unduly delay the work. The presence or absence of an
i nspector shall not result in the waiver of any
requi renents of the contract, nor shall any act,
statenment or om ssion by an inspector constitute or be
deened a change unl ess the procedure for changes is
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f ol | owned.

(b) When an inspection is made in a plant or
pl ace of business, the contractor or subcontractor
shal | provide w thout charge, all reasonable facilities
and assistance for the safety and conveni ence of the
person performng the inspection or testing.

(c) Inspection or testing of supplies and
services perforned at a plant or place of business
shal | be perforned at reasonable tinmes. [Eff 12/15/95;
am and conp 11/17/97; conp 7/25/02; conp
11/ 15/ 03 ] (Auth: HRS 8103D-202) (Inp: HRS 8103D
316)

83-122-170 |Inspection of construction projects.
On-site inspection of construction shall be perforned
in accordance with the ternms of the contract. [Eff
12/ 15/95; conp 11/17/97; conp 7/25/02; conp
11/15/03 ] (Auth: HRS 8103D-202) (lnp: HRS 8103D
316)

883-122-171 to 3-122-174 (Reserved).

SUBCHAPTER 19
RI GAT TO AUDI T RECORDS

8§3-122-175 Statutory authority to audit.
Pursuant to section 103D-317, HRS, the State may, at
reasonabl e times and places, audit the books and
records of a contractor, prospective contractor,
subcontractor, or prospective subcontractor which are
related to:
(1) The cost or pricing data submtted under
sections 3-122-122 through 3-122-130;
(2) A state contract, including subcontracts,
other than a firmfixed-price contract,
awar ded pursuant to subchapters 5 through 10;
and
(3) Any claimfor additional conpensation or for
changes. [Eff 12/15/95; am and conp
11/17/97; conp 7/25/02; conp 11/15/03
(Auth: HRS 8103D-202) (Inp: HRS 8103D 317)

8§3-122-176 Auditors' audit reports. Audits
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request ed under this subchapter shall be perfornmed by
the office of the chief procurenent officer, the head
of a purchasi ng agency, the attorney general or
corporation counsel with |egal authority over the
procuring agency, or an independent auditor. An audit
report shall be prepared in accordance with section 3-
122-178 or section 3-122-180. Except when the audit is
done in response to a claimfor additional conpensation
or in connection wth an investigation for crimnal
conduct or fraud relating to the procurenent, the
report shall be nade available to the party audited
upon request. [Eff 12/15/95; am and conp 11/17/97,
conp 7/25/02; conmp 11/15/03 ] (Auth: HRS 8103D
202) (Inmp: HRS 8103D 317)

83-122-177 Cost or pricing data audit. (a) The
chi ef procurenent officer, head of a purchasi ng agency,
the attorney general or corporation counsel with |egal
authority over the purchasi ng agency, or a designee of
either officer may require an audit of cost or pricing
data subm tted under section 3-122-125.

(b) An audit should be required when in respect
to the contractor, prospective contractor,
subcontractor, or prospective subcontractor, there is:

(1) A question as to the adequacy of accounting
policies or cost systens;

(2) A substantial change in the nethods or |evels
of operation;

(3) Previous unfavorabl e experience indicating
doubtful reliability of estimating,
accounting, or purchasing nethods;

(4) A lack of cost experience due to the
procurenent of a new supply or service; or

(5) O her evidence that an audit is in the
State's best interests as determ ned by the
chi ef procurenent officer, head of the
pur chasi ng agency, the attorney general or
corporation counsel with |egal authority over
t he purchasi ng agency, or a designee of
either officer. [Eff 12/15/95; am and conp
11/17/97; conp 7/25/02; conp 11/15/03 ]
(Auth: HRS 8103D-202) (Inp: HRS 8103D 317)

83-122-178 Cost or pricing data audit report.
(a) Wen the chief procurenent officer, the head of a
pur chasi ng agency, the attorney general or corporation
counsel with |egal authority over the purchasing
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agency, or a designee of either officer requires an
audit under section 3-122-177, the auditor shall submt
a witten report to the officer by an agreed upon date.
(b) Subject to final determ nation by the
auditor, the report should contain the followng in
respect to the contractor, prospective contractor,
subcontractor, or prospective subcontractor:
(1) A description of the original proposal and
all subm ssions of cost or pricing data;
(2) An explanation of the basis and the nethod
used in preparing the proposal;
(3) A statenent identifying any cost or pricing
data not subm tted but exam ned by the
audi tor which has a significant effect on the
proposed cost or price;
(4) A description of any deficiency in the cost
or pricing data not submitted and an
expl anation of its effect on the proposal;
(5) A statenent summarizing those mgjor points
where there is a disagreenent as to the cost
or pricing data submtted; and
(6) A statement identifying any information
obtai ned from other sources. [Eff 12/15/95;
am and conp 11/17/97; conp 7/25/02; conp
11/ 15/ 03 ] (Auth: HRS 8103D- 202) (I np:
HRS §103D- 317)

83-122-179 Contract audit. (a) Under the
authority of section 3-122-175, the type of contract
under whi ch books and records should be audited is that
in which price is based on costs or is subject to
adj ust nent based on costs, or that in which auditing
woul d be appropriate to assure satisfactory
performance, as a tinme and materials contract.

(b) The requirenent of a contract audit may be
war ranted when a question arises in connection wth:

(1) The financial condition, integrity, and

reliability of the contractor or
subcont ract or

(2) Any prior audit experience,

(3) The adequacy of the contractor's or

subcontractor's accounting system

(4) The nunber or nature of invoices or

rei nbur senent vouchers submtted by the
contractor or subcontractor for paynent;

(5) The use of federal assistance funds;

(6) The fluctuation of market prices affecting

t he contract; or
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(7) Any other situation when the procurenent
officer finds that an audit is necessary for
the protection of the State's interest.

(c) The scope of the audit may be limted by the
chief procurenment officer, the head of the purchasing
agency, the attorney general or corporation counsel
with legal authority over the purchasing agency, or a
desi gnee of either officer. [Eff 12/15/95; am and conp
11/17/97; conp 7/25/02; conp 11/15/03 ] (Auth: HRS
8§103D-202) (Inp: HRS 8103D 317)

83-122-180 Contract audit report. Wiere the
chi ef procurenent officer, head of a purchasi ng agency,
or a designee of either officer requires a contract
audit under section 3-122-179, the auditor shall submt
a witten report to the officer by an agreed upon date.
The scope of the report will depend on the scope of the
audit ordered. However, the report should contain
specific reference to the terns of the contract to
which the audited data relate and a statenment of the
degree to which the auditor believes the audited data
evi dence conpliance with those terns. [Eff 12/15/95;
conp 11/17/97; conp 7/25/02; conp 11/ 15/ 03 ]
(Auth: HRS 8103D-202) (Inp: HRS 8103D 317)

83-122-181 Retention of books and records. (a)
Any contractor who receives a contract, change order,
or contract nodification for which cost or pricing data
are required shall maintain the books and records that
relate to the cost or pricing data for three years from
the date of final paynent under the contract.

(b) Books and records that relate to a state
contract, including subcontracts, other than a firm
fixed-price contract, awarded under any nethod set
forth in section 3-122-175 shall be mai ntai ned:

(1) By a contractor, for three years fromthe
date of final paynment under the price
contract; and

(2) By a subcontractor, for three years fromthe
date of final paynment under the subcontract.

[ Eff 12/ 15/95; conp 11/17/97; conp 7/25/02;
conp 11/15/03 ] (Auth: HRS §103D 202)
(I'nmp:  HRS 8103D 317)

8§3-122-182 Sanctions for lack of cooperation. A
party or entity that fails to conply or fully cooperate
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wi th an authorized audit shall be subject to any and
all of the foll ow ng sanctions:
(1) Rejection of the claimrelated to the audit;
or
(2) Declaration of contractor default or breach
of contract; or
(3) Debarnment fromfuture contracts pursuant to
section 103D-702, HRS. [Eff and conp
11/17/97; conp 7/25/02; conmp 11/15/03
(Auth: HRS 8103D 202) (Inp: HRS 8103D 317)

883-122-183 to 3-122-185 (Reserved)

SUBCHAPTER 20

§3-122-186 REPEALED. [R 7/25/02]

SUBCHAPTER 21
REPORTI NG OF ANTI COVPETI Tl VE PRACTI CES

83-122-191 Anticonpetitive practices. For the
pur poses of these rules, an anticonpetitive practice is
a practice anong bidders or offerors which reduces or
elimnates conpetition or restrains trade. An
anticonpetitive practice can result from an agreenent
or understandi ng anong conpetitors to restrain trade as
submtting collusive offers, or result fromillicit
busi ness actions which have the effect of restraining
trade, as controlling the resale price of products or
an inproper collective refusal to submt an offer
I ndi cations of suspected anticonpetitive practices
include, but are not limted to, identical offers,
rotated | ow offers, sharing of the business, "tie-in"
sal es, resale price maintenance, and group boycotts.

[ Eff 12/ 15/95; conmp 11/17/97; conp 7/25/02; conp
11/ 15/ 03 ] (Auth: HRS 8103D-202) (Inmp: HRS
8§103D- 319)

83-122-192 |ndependent price determ nation.
Every solicitation shall provide that by submtting an
offer, the offeror certifies that the price submtted
was i ndependently arrived at wi thout collusion. [Eff

122-94



§3-122-194

12/ 15/95; conp 11/17/97; conp 7/25/02; conp
11/ 15/ 03 ] (Auth: HRS 8103D- 202) (Inp: HRS
8§103D- 319)

§3-122-193 Detection of anticonpetitive
practices. In order to assist in ascertaining whether
or not an anticonpetitive practice may have occurred or
may be occurring, the procurenent officer should be
alert and sensitive to conditions of the market place
and will often find it necessary to performthe
foll ow ng, as appropriate:

1 Study the pricing history of a good, service,
or construction itemover a period of tine
sufficient to determ ne any significant
pricing patterns or changes;

(2) Review simlar state contract awards over a

period of tinme; or

(3) Consult with outside sources of information,

as offerors who have conpeted for simlar
state business in the past but who are no

| onger conpeting for the business. [Eff

12/ 15/95; conp 11/17/97; conp 7/25/02; conp
11/ 15/ 03 ] (Auth: HRS §103D 202)
(I'nmp:  HRS 8103D- 319)

83-122-194 |ldentical bidding and price fixing.
(a) The term"identical bidding" neans the subm ssion
by offerors of the sanme total price or the sane price
on a particular line item The subm ssion of identical
offers may or may not signify the existence of

collusion. In sone instances, price controls inposed
by state or federal governnments result in the
subm ssion of identical offers. Ildentical offers for

supplies are nore likely to occur in the absence of
collusion if:
(1) The supply is a compdity with a well -
establ i shed market price or a brand nanme with
a "suggested retail price;"

(2) The quantity being purchased is small in
relation to the supplier's total sales;
(3) Early delivery is required; or
(4) Transportation expenses are lowrelative to
total costs.
b In seeking to determ ne whet her collusion has

taken pl ace, the procurenent officer should viewthe
i dentical offers against present and past pricing
policies of the bidders or offerors, the structure of
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the industry invol ved including conparisons of prices
f.o0.b. shipping point and f.o.b. destination, and the
nature of the supply, service, or construction

i nvol ved, as whether it is a basic chem cal or netal.

| dentical offers may also result fromresale price

mai nt enance agreenments which are described in section
3-122-83. Any other attenpt by offerors to fix prices
shoul d al so be reported. [Eff 12/15/95; conp 11/17/97;
conp 7/25/02; conmp 11/15/03 ] (Auth: HRS 8103D
202) (Ilnmp: HRS 8103D 319)

8§3-122-195 O her anticonpetitive practices. (a)
The practices which are described in this section and
whi ch the procurenent officer suspects m ght be
anticonpetitive shall be reported in accordance with
section 3-122-196.

(b) Rotated Iow offers result where all offerors
participating in the collusive schene submt offers and
by agreenent, alternate being the |owest offeror. To
aid in determ ning whether rotation may be occurring,

t he procurement officer should review past simlar
procurenents in which the sanme offerors have
parti ci pat ed.

(c) The practice of resale price maintenance
consi sts of an agreenment between a manufacturer and a
distributor or a dealer to fix the resale price of a
good. A procurenent officer should consider the
possibility that an agreenent exists where prices
of fered adhere to an established pattern, as a
publ i shed price schedule, and when identical bidding
occurs.

(d) Sharing of the business occurs where
potential offerors allocate business anong thensel ves
based on the custoners or the territory invol ved.

Thus, a procurenent officer mght discover that a
potential offeror is not participating in a state
procurenment because a particul ar state agency, or a
particular territory, has not been allocated to the
of feror by the producer or manufacturer.

(e) "Tie-in" sales are those in which an offeror
attenpts to sell one good or service only upon the
condition that the procurenment officer purchase another
particul ar good or service.

(f) A group boycott results from an agreenent
bet ween conpetitors not to deal with another conpetitor
or not to participate in, for instance, a state
procurenent until the boycotting conpetitors'
conditions are nmet by the boycotted conpetitor or the
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State. The boycott of a conpetitor by other
conpetitors may have an effect on the market structure
or price of a good, service, or construction item
needed by the State. [Eff 12/15/95; conp 11/17/97,
conp 7/25/02; conp 11/ 15/ 03 ] (Auth: HRS 8103D
202) (Inmp: HRS 8103D 319)

§3-122-196 Reporting suspected anticonpetitive
practices. The chief procurenent officer, in
consultation with the respective attorney general or
corporation counsel, may devel op procedures, including
forms, for reporting suspected anticonpetitive
practices. A procurenent officer who suspects that
anticonpetitive practice has occurred or may be
occurring shall follow these procedures. [Eff
12/ 15/ 95; am and conp 11/17/97; conp 7/25/02; conp
11/ 15/ 03 ] (Auth: HRS 8103D- 202) (Inp: HRS
8§103D- 319)

8§83-122-197 to 3-122-200 (Reserved).

SUBCHAPTER 22
RETENTI ON OF PROCUREMENT RECORDS

§3-122-201 Retention of procurenent records. Al
procurenent records shall be retained and di sposed of
in accordance with chapter 94, HRS, and records
retention guidelines and schedul es approved by the
governnental body. [Eff 12/15/95; conp 11/17/97; am
and conp 7/25/02; conp 11/15/03 ] (Auth: HRS
8§103D-202) (Inp: HRS §103D 320)

§83-122-202 to 3-122-210 (Reserved).

SUBCHAPTER 23

§3-122-211 REPEALED. [R 7/25/02]

SUBCHAPTER 24
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Bl D SECURI TY, CONTRACT PERFORVANCE AND PAYMENT BONDS

83-122-221 Ceneral. (a) The term"bid
security", as used in this subchapter neans security
provided at the tine an offer is submtted.

(b) Bid security protects the State against the
failure or refusal of an offeror to execute the
contract for the work bid or to supply the necessary
performance and paynent bonds, as required.

(c) A contract performance bond i ndemifies the
State against loss resulting fromthe failure of the
contractor to performa contract, in particular a
construction contract, in accordance with the plans and
speci fications.

(d) A contract paynent bond guarant ees paynent
and protection for those furnishing |abor and materials
to the contractor or its subcontractors for the work
bonded. [Eff 12/15/95; am and conp 11/17/97;
conp 7/25/02; conp 11/15/03 ] (Auth: HRS 88103D
202, 103D- 323, 103D-324) (lnmp: HRS 88103D 323, 103D
324)

§3-122-222 Acceptable bid security, contract
performance and paynent bonds. (a) Acceptable bid
security and contract performance and paynent bonds,
pursuant to section 103D 302 and 103D 303, HRS, shal
be limted to:

(1) Surety bond underwitten by a conpany

licensed to issue bonds in this State;

(2) Legal tender; or

(3) Acertificate of deposit; credit union share

certificate; or cashier's, treasurer's,
teller's, or official check drawn by, or a
certified check accepted by a bank, a savings
institution, or credit union insured by the
Federal Deposit Insurance Corporation or the
National Credit Union Adm nistration, and
payabl e at sight or unconditionally assigned
to the procurenent officer advertising for
offers. These instrunents nmay be utilized
only to a maxi mum of $100,000. If the
required security or bond anmpunt totals over
$100, 000, nore than one instrunment not
exceedi ng $100, 000 each and issued by
different financial institutions shall be
accept ed.

(b) Al docunmentation provided to the purchasing
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agency shall contain the original signatures signed in
ink. [Eff 12/15/95; am and conp 11/17/97;

conp 7/25/02; conp 11/15/03 ] (Auth: HRS §88103D
202, 103D-323, 103D-324) (Inp: HRS 8§8103D 323, 103D
324)

8§3-122-223 Bid security. (a) Bid security shal
be required for:

(1) Construction bids exceeding the Iimts of

section 103D 305, HRS

(2) Goods and services bids exceeding the limts

of section 103D 305, HRS, when the head of a
pur chasi ng agency has secured the approval of
the chief procurenent officer; and

(3) Federally funded contracts wherein the

conditions of the funding requires
per formance or paynent bonds or both.

(b) Bid security, when required, shall be in an
anount equal to at least five per cent of the base bid
and additive alternates or in an anount required by the
terns of the federal funding.

(c) If a contractor fails to acconpany its offer
with the bid security when required, the offer shal
t hen be deened nonresponsive in accordance with the
definition of "responsive bidder or offeror” in section
3-120- 3, except as provided by subsection (d).

(d) If an offer does not conply with the security
requirements of this subchapter, the offer shall be
rej ected as nonresponsive, unless the failure to conply
is determ ned by the chief procurenent officer, the
head of a purchasi ng agency, or a designee of either
officer, to be nonsubstantial where:

(1) Only one offer is received, and there is not

sufficient tinme to resolicit the contract;

(2) The amount of the bid security submtted,

t hough | ess than the amount required by the
solicitation, is equal to or greater than the
difference in the price stated in the next

hi gher acceptable offer plus an anount to
cover reasonable adm nistrative costs and
expenses, including the cost of rebidding the
project, resulting fromthe failure of the
bonded bidder to enter into a contract for
the work bid; or

(3) The bid security becones inadequate as a

result of the correction of a mstake in the
offer or offer nodification in accordance
Wi th section 3-122-31, if the offeror
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i ncreases the amobunt of security to required
[imts within the tine established by the
procurenent officer.

(e) Wien it is determined that failure to conply
with required bid security is nonsubstantial, the chief
procurenent officer, the head of a purchasing agency,
or a designee of either officer shall indicate the
reasons for that determnation in witing and a copy of
the determ nation shall be kept in the contract file
and made avail able to the public upon request. [Eff
12/ 15/ 95; am and conp 11/17/97; am and conp 7/ 25/ 02;
conp 11/15/03 ] (Auth: HRS §8103D- 202, 103D-323)
(I'mp:  HRS 8103D- 323)

8§3-122-224 Contract performance and paynent
bonds. (a) Performance and paynent bonds shall be
required for:

(1) Construction contracts exceeding the limts
of section 103D 305, HRS

(2) Goods and services contracts exceeding the
[imts of section 103D 305, HRS, when the
head of the purchasing agency has secured the
approval of the chief procurenment officer;
and

(3) Federally funded contracts wherein the
conditions of the funding requires a
performance or paynent bond or both.

(b) The amounts of the performance and paynent

bonds, when required, shall be as foll ows:

(1) For construction contracts, performnce and
paynent bonds shall each be in an anmount
equal to one hundred per cent of the anount
of the contract price;

(2) For goods and services contracts, performance
and paynment bonds shall each be in an anount
not to exceed fifty per cent of the anmpunt of
the contract price;

(3) For contracts where contract price cannot be
determned at the tinme of award, the anounts
of the performance and paynment bonds shal
each be stated in the solicitation; and

(4) For federally funded contracts, performance
or paynment bond or both shall each be in
anount required by the ternms of the federal
f undi ng.

(c) The performance and paynent bonds, if

required, shall be delivered by the contractor to the
State at the sanme tine the contract is executed. |If
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the contractor fails to deliver the required

per formance and paynent bonds, the contractor's award
shall be cancelled, the contractor shall be subject to
a claimby the State for all resulting damages, its bid
security shall be enforced, and award of the contract
may be nmade to the next | owest offeror in accordance

wi th subchapter 11. [Eff 12/15/95; am and

conp 7/25/02; conp 11/15/03 ] (Auth: HRS 88103D-
202, 103D-324) (Inmp: HRS 8103D 324)

83-122-225 Reduction of contract perfornmance and
paynent bond anmpunts. (a) Prior to the deadline for
recei pt of offers and during performance of the
contract the anounts of a performance bond and a
paynment bond may be reduced upon witten determ nation
by the chief procurenent officer or head of a
purchasi ng agency that it is in the best interest of
the State to do so.

(1) For construction contracts only, and prior to
the deadline for receipt of offers, reduction
of performance and paynent bond anounts shal
be limted to not less than fifty per cent of
the contract price

(2) During performance of the contract the anount
of the performance bond may be reduced as
work is conpleted and the anmount of the
paynment bond may be reduced as paynents are
made by the contractor.

(b) Additional performance or paynent bond may be
required by the procurenent officer for a contract
change order or nodification where the contract anount
increases. [Eff 12/15/95; conp 11/17/97; am and conp
7/ 25/ 02; conmp 11/15/03 ] (Auth: HRS 88103D 202,
103D-324) (lnmp: HRS 8103D 324)

§3-122-226 REPEALED. [R 7/25/02]

83-122-227 Paynent clains against the bond. (a)
Any person or entity who has furnished | abor or
material to the contractor for the work provided in the
contract, for which a paynent bond or a performance and
paynment bond is furnished under this section, and who
has not been paid anounts due before the expiration of
a period of ninety days after the day on which the | ast
of the | abor was done or performed or nmaterial was
furni shed or supplied, for which such a claimis nade,
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may institute an action for the anount, or bal ance
thereof, unpaid at the time of the institution of the
action against the contractor or the contractor and its
sureties, on the paynent bond and have their rights and
clainms adjudicated in the action, and judgnent rendered
t hereon; subject to the State's priority on the bond.

(b) If the full anpbunt of the liability of the
contractor or the contractor and its sureties on the
security is insufficient to pay the full anmount of the
clainms, then, after paying the full anmount due the
State, the remainder shall be distributed pro rata
anong the cl ai mants.

(c) As a condition precedent to any such suit,
witten notice shall be given to contractor and surety,
within ninety days fromthe date on which the person
did or perfornmed the | ast |abor or furnished or
supplied the last of the material for which claimis
made, stating with substantial accuracy the anount
claimed and the nanme of the party to whomthe materi al
was furnished or supplied for whomthe | abor was done
or perforned.

(d) The witten notice shall be served by
registered or certified mailing of the notice, to the
contractor and surety, at any place they maintain an
of fice or conduct their business, or in any manner
authorized by |law to serve sunmons.

(e) Every suit instituted under subsection (a)
shall be brought in the circuit court of the circuit in
which the project is |located, but no suit shall be
commenced after the expiration of one year after the
day on which the |last of the |abor was perfornmed or
mat eri al was supplied for the work provided in the
contract. The obligee naned in the bond need not be
joined as a party in any suit.

(f) The terns "labor" and "material" have the
same nmeanings in this section as the terns are used in
section 507-41. [Eff 12/15/95; amand conp 11/17/97;
conp 7/25/02; conmp 11/15/03 ] (Auth: HRS 88103D
202, 103D-324) (Inmp: HRS 8§103D 324)

8§3-122-228 Bond fornms. (a) The required bond
forms for bid security, performance, paynent, and
conbi nati on performance and paynent bonds shall be in
conformance with sections 3-122-221, 3-122-222, and 3-
122-227 and shall be as specified by the procurenent
policy board and issued by procurenent directive.

(b) Certified copies of bonds nmay be requested
and obtai ned by any person fromthe State upon paynent
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of the cost of reproduction of the bond and postage, if
any. A certified copy of a bond shall be prima facie
evi dence of the contents, execution, and delivery of
the original. [Eff 12/15/95; am and conp 11/17/97;
conp 7/25/02; conmp 11/15/03 ] (Auth: HRS 88103D
202, 103D-325) (lnmp: HRS 8103D 325)

§83-122-229 to 3-122-240 (Reserved).

SUBCHAPTER 25
FI SCAL RESPONSI BI LI TY

83-122-241 Fiscal responsibility. Every contract
nodi fi cation, change order, or contract price
adj ust ment under a contract shall be subject to prior
witten certification by the appropriate fiscal officer
for funding the project or the contract, as to the
effect of the contract nodification, change order, or
adjustnent in contract price on the total project
budget or the total contract budget. |In the event that
the certification of the fiscal officer discloses a
resulting increase in the total project budget or the
total contract budget, the procurenment officer shal
not execute or make contract nodification, change
order, or adjustnment in contract price unless
sufficient funds are avail able therefor, or the scope
of the project or contract is adjusted so as to permt
the degree of conpletion that is feasible within the
total project budget or total contract budget as it
exi sted prior to the contract nodification, change
order, or adjustnent in contract price under
consi deration; provided, that with respect to the
validity, as to the contractor, of any executed
contract nodification, change order, or adjustnment in
contract price which the contractor has reasonably
relied upon, it shall be presuned that there has been
conpliance with this section."™ [Eff 12/15/95; conp
11/17/97; conp 7/25/02; conp 11/15/03 ] (Auth: HRS
8103D-326) (I nmp: HRS 8§103D 326)
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DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES

Amendnents to and conpilation of chapter 3-122,
Hawai i Adm nistrative Rules, on the Summary Pages dated
Cct ober 28, 2003 were adopted as interimrules at the
Procurenent Policy Board neeting on Cctober 28, 2003.
Pursuant to section 103D 202, HRS, these rules shall be
i ssued by Procurenent Directive and be effective for
not nore than ei ghteen nonths.

These interimrules shall take effect ten days
after filing with the Ofice of the Lieutenant
Gover nor.

[ s/

PHYLLIS M KO KE
Chai r per son

Procurenent Policy Board

[ s/
RUSS K. SAI TO
State Conptroller

APPROVED AS TO FORM

[ s/
Deputy Attorney Ceneral

122-104



EXHBIT A
PROCUREMENTS APPROVED FOR COWPETI Tl VE SEALED PROPOSALS

(06/21/99)
Nunber Pr ocur enent

1. For consulting services in the areas of
software and tel ecomuni cati ons.

2. For travel agency services to include air and
ground transportation, and | odgi ng services.

3. For conmputer software and hardware systens.

4. For design and build public works projects.



EXH BIT B

PROCUREMENTS APPROVED FOR SCLE SOURCE

(06/ 21/ 99)

The follow ng procurenents are not subject to the
chief procurenent officer's approval:

Rental of booth space for exhibits at
conventions and trade shows when organi zed by

Criteria: Wien rental is available only
t hrough a single organi zer or sponsor of the
convention or trade show

For the repair, replacenent, installation
(connection, activation or hookup), or

rel ocation of public utility conpany

equi pnent or facilities.

Criteria: Wen the equipnent or facilities
are owned or controlled by utility conpanies
such as an electric, tel ephone, gas, or cable

Annual |icense renewal and nmai nt enance for

Criteria: Wen the license renewal and
mai nt enance can be obtained fromonly a
singl e source, normally the devel oper of the

Sol e
Sour ce
Nunber Sol e Source
1
a single sponsor.
2.
t el evi si on conpany.
3.
conmput er software.
sof t war e.
4.

Procurenent of conmputer software conversions,
nodi fi cati ons, and mai ntenance for existing
prograns fromthe manufacturer of the

sof twar e.

Criteria: Wen the conversion, nodification,
or mai ntenance can only be obtained fromthe
manuf acturer of the software.
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